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necessary to develop a detailed com-
putation of damages;

(ii) Why such information is unavail-
able to the complaining party;

(iii) The factual basis the complain-
ant has for believing that such evi-
dence of; damages exists;

(iv) A detailed outline of the method-
ology that would be used to create a
computation of damages with such evi-
dence.

(i) Where a complainant files a sup-
plemental complaint for damages in
accordance with paragraph (e) of this
section, the following procedures may
apply:

(1) Issues concerning the amount, if
any, of damages may be either des-
ignated by the Enforcement Bureau for
hearing before, or, if the parties agree,
submitted for mediation to, a Commis-
sion Administrative Law Judge. Such
Administrative Law Judge shall be
chosen in the following manner:

(i) By agreement of the parties and
the Chief Administrative Law Judge;
or

(ii) In the absence of such agreement,
the Chief Administrative Law Judge
shall designate the Administrative Law
Judge.

(2) The Commission may, in its dis-
cretion, order the defendant either to
post a bond for, or deposit into an in-
terest bearing escrow account, a sum
equal to the amount of damages which
the Commission finds, upon prelimi-
nary investigation, is likely to be or-
dered after the issue of damages is
fully litigated, or some lesser sum
which may be appropriate, provided the
Commission finds that the grant of this
relief is favored on balance upon con-
sideration of the following factors:

(i) The complainant’s potential irrep-
arable injury in the absence of such de-
posit;

(ii) The extent to which damages can
be accurately calculated;

(iii) The balance of the hardships be-
tween the complainant and the defend-
ant; and

(iv) Whether public interest consider-
ations favor the posting of the bond or
ordering of the deposit.

(3) The Commission may, in its dis-
cretion, suspend ongoing damages pro-
ceedings for fourteen days, to provide
the parties with a time within which to
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pursue settlement negotiations and/or
alternative dispute resolution proce-
dures.

(4) The Commission may, in its dis-
cretion, end adjudication of damages
with a determination of the sufficiency
of a damages computation method or
formula. No such method or formula
shall contain a provision to offset any
claim of the defendant against the
complainant. The parties shall nego-
tiate in good faith to reach an agree-
ment on the exact amount of damages
pursuant to the Commission-mandated
method or formula. Within thirty days
of the release date of the damages
order, parties shall submit jointly to
the Commission either:

(i) A statement detailing the parties’
agreement as to the amount of dam-
ages;

(ii) A statement that the parties are
continuing to negotiate in good faith
and a request that the parties be given
an extension of time to continue nego-
tiations; or

(iii) A statement detailing the bases
for the continuing dispute and the rea-
sons why no agreement can be reached.

(j) Except where otherwise indicated,
the rules governing initial formal com-
plaint proceedings govern supple-
mental formal complaint proceedings,
as well.

[66 FR 16616, Mar. 27, 2001]

§1.723 Joinder of complainants and
causes of action.

(a) Two or more complainants may
join in one complaint if their respec-
tive causes of action are against the
same defendant and concern substan-
tially the same facts and alleged viola-
tion of the Communications Act.

(b) Two or more grounds of complaint
involving the same principle, subject,
or statement of facts may be included
in one complaint, but should be sepa-
rately stated and numbered.

[63 FR 11853, Apr. 11, 1988]

§1.724 Answers.

(a) Subject to paragraph (k) of this
section governing Accelerated Docket
proceedings, any carrier upon which a
copy of a formal complaint is served
shall answer such complaint in the
manner prescribed under this section

186



Federal Communications Commission

within twenty days of service of the
formal complaint by the complainant,
unless otherwise directed by the Com-
mission.

(b) The answer shall advise the com-
plainant and the Commission fully and
completely of the nature of any de-
fense, and shall respond specifically to
all material allegations of the com-
plaint. Every effort shall be made to
narrow the issues in the answer. The
defendant shall state concisely its de-
fense to each claim asserted, admit or
deny the averments on which the com-
plainant relies, and state in detail the
basis for admitting or denying such
averment. General denials are prohib-
ited. Denials based on information and
belief are expressly prohibited unless
made in good faith and accompanied by
an affidavit explaining the basis for the
defendant’s belief and why the defend-
ant could not reasonably ascertain the
facts from the complainant or any
other source. If the defendant is with-
out knowledge or information suffi-
cient to form a belief as to the truth of
an averment, the defendant shall so
state and this has the effect of a denial.
When a defendant intends in good faith
to deny only part of an averment, the
defendant shall specify so much of it as
is true and shall deny only the remain-
der. The defendant may deny the alle-
gations of the complaint as specific de-
nials of either designated averments or
paragraphs.

(c) The answer shall contain proposed
findings of fact, conclusions of law, and
legal analysis relevant to the claims
and arguments set forth in the answer.

(d) Averments in a complaint or sup-
plemental complaint filed pursuant to
§1.722 are deemed to be admitted when
not denied in the answer.

(e) Affirmative defenses to allega-
tions contained in the complaint shall
be specifically captioned as such and
presented separately from any denials
made in accordance with paragraph (c)
of this section.

(f) The answer shall include an infor-
mation designation containing:

(1) The name, address, and position of
each individual believed to have first-
hand knowledge of the facts alleged
with particularity in the answer, along
with a description of the facts within
any such individual’s knowledge;

§1.724

(2) A description of all documents,
data compilations and tangible things
in the defendant’s possession, custody,
or control, that are relevant to the
facts alleged with particularity in the
answer. Such description shall include
for each document:

(i) The date it was prepared, mailed,
transmitted, or otherwise dissemi-
nated;

(ii) The author, preparer, or other
source;

(iii) The recipient(s) or intended re-
cipient(s);

(iv) Its physical location; and

(v) A description of its relevance to
the matters in dispute.

(3) A complete description of the
manner in which the defendant identi-
fied all persons with information and
designated all documents, data com-
pilations and tangible things as being
relevant to the dispute, including, but
not limited to, identifying the indi-
vidual(s) that conducted the informa-
tion search and the criteria used to
identify such persons, documents, data
compilations, tangible things, and in-
formation;

(g) The answer shall attach copies of
all affidavits, documents, data com-
pilations and tangible things in the de-
fendant’s possession, custody, or con-
trol, upon which the defendant relies or
intends to rely to support the facts al-
leged and legal arguments made in the
answer.

(h) The answer shall contain certifi-
cation that the defendant has, in good
faith, discussed or attempted to dis-
cuss, the possibility of settlement with
the complainant prior to the filing of
the formal complaint. Such certifi-
cation shall include a brief summary of
all steps taken to resolve the dispute
prior to the filing of the formal com-
plaint. If no such steps were taken,
such certificate shall state the rea-
son(s) why the defendant believed such
steps would be fruitless;

(i) Where the complaint is filed pur-
suant to 47 U.S.C. 271(d)(6)(B), the de-
fendant shall clearly indicate its will-
ingness to waive the 90-day resolution
deadline contained within 47 U.S.C.
271(d)(6)(B), in accordance with the re-
quirements of §1.736.

(j) The defendant may petition the
staff, pursuant to §1.3, for a waiver of
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any of the requirements of this section.
Such waiver may be granted for good
cause shown.

(k) Accelerated Docket Proceedings.
For the purpose of this paragraph (k),
the term document also shall include
data compilations and tangible things.

(1) Any party named as a defendant
in an Accelerated Docket formal com-
plaint shall answer such complaint in
the manner prescribed under this sec-
tion within ten days of service of the
complaint by the complainant, unless
otherwise directed by the Commission.
Except as set forth in this paragraph
(k), answers in Accelerated Docket pro-
ceedings shall comply with the require-
ments of this section.

(2) The requirement in §1.720(c) and
paragraph (g) of this section that fac-
tual assertions be supported by affi-
davit shall not apply to answers in Ac-
celerated Docket proceedings. Never-
theless, allegations of material fact,
whether based on personal knowledge
or information and belief, that cannot
be supported by documentation remain
subject to the provisions of §1.52.

(3) Answers on the Accelerated Dock-
et are not required to include proposed
findings of fact, conclusions of law, and
legal analysis relevant to the defenses
and arguments set forth in the answer,
as required in paragraph (c) of this sec-
tion. Nevertheless, answers on the Ac-
celerated Docket shall fully set out the
facts and legal theories on which the
defendant premises its defenses.

(4) In light of the requirement for
staff-supervised settlement negotia-
tions required in §1.730(b), answers on
the Accelerated Docket are not re-
quired to include a certification that
the defendant has discussed, or at-
tempted to discuss, the possibility of
settlement with the complainant, as
required in paragraph (h) of this sec-
tion.

(5) As required in §1.729(i)(1), answers
on the Accelerated Docket shall be ac-
companied, when served on complain-
ants, by copies of documents, within
the defendant’s possession, custody or
control, that are likely to bear signifi-
cantly on the issues raised in the pro-
ceeding. Unless otherwise directed,
these documents shall not be filed with
the Commission. In light of this auto-
matic document production require-
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ment, answers on the Accelerated
Docket are not required to include a
description of all relevant documents
in the defendant’s possession, custody
or control, as required in paragraph
(£)(2) of this section.

(6) Answers on the Accelerated Dock-
et are not required to provide the de-
scription, required in paragraph (f)(3)
of this section, of the manner in which
the defendant identified persons with
knowledge of, and documents relevant
to, the dispute.

(7) In Accelerated Docket pro-
ceedings, the defendant, as required in
§1.729(i)(1), shall serve, contempora-
neously with its answer, the complain-
ant(s) with copies of documents, within
the defendant’s possession, custody or
control, that are likely to bear signifi-
cantly on the issues raised in the com-
plaint and/or the answer.

[63 FR 11853, Apr. 11, 1988, as amended at 58
FR 25572, Apr. 27, 1993; 63 FR 1037, Jan. T,
1998; 63 FR 41446, Aug. 4, 1998; 66 FR 16617,
Mar. 27, 2001]

§1.725 Cross-complaints and counter-
claims.

Cross-complaints seeking any relief
within the jurisdiction of the Commis-
sion against any carrier that is a party
(complainant or defendant) to that pro-
ceeding are expressly prohibited. Any
claim that might otherwise meet the
requirements of a cross-complaint may
be filed as a separate complaint in ac-
cordance with §§1.720 through 1.736. For
purposes of this subpart, the term
‘“‘cross-complaint’ shall include coun-
terclaims.

[63 FR 1037, Jan. 7, 1998]

§1.726 Replies.

(a) Subject to paragraph (g) of this
section governing Accelerated Docket
proceedings, within three days after
service of an answer containing affirm-
ative defenses presented in accordance
with the requirements of §1.724(e), a
complainant may file and serve a reply
containing statements of relevant, ma-
terial facts and legal arguments that
shall be responsive to only those spe-
cific factual allegations and legal argu-
ments made by the defendant in sup-
port of its affirmative defenses. Replies
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