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§107.221 Determination.

(a) After considering the application
and other relevant information re-
ceived or obtained during the pro-
ceeding, the Associate Administrator
issues a determination.

(b) The Associate Administrator may
issue a waiver of preemption only on
finding that the requirement of the
State or political subdivision thereof
or Indian tribe affords the public a
level of safety at least equal to that af-
forded by the requirements of the Fed-
eral hazardous material transportation
law or the regulations issued there-
under and does not unreasonably bur-
den commerce. In determining if the
requirement of the State or political
subdivision thereof or Indian tribe un-
reasonably burdens commerce, the As-
sociate Administrator considers:

(1) The extent to which increased
costs and impairment of efficiency re-
sult from the requirement of the State
or political subdivision thereof or In-
dian tribe.

(2) Whether the requirement of the
State or political subdivision thereof
or Indian tribe has a rational basis.

(3) Whether the requirement of the
State or political subdivision thereof
or Indian tribe achieves its stated pur-
pose.

(4) Whether there is need for uni-
formity with regard to the subject con-
cerned and if so, whether the require-
ment of the State or political subdivi-
sion thereof or Indian tribe competes
or conflicts with those of other States
or political subdivisions thereof or In-
dian tribes.

(c) The determination includes a
written statement setting forth rel-
evant facts and legal bases and pro-
viding that any person aggrieved by
the determination may file a petition
for reconsideration with the Associate
Administrator.

(d) The Associate Administrator pro-
vides a copy of the determination to
the applicant and to any other person
who substantially participated in the
proceeding or requested in comments
to the docket to be notified of the de-
termination. A copy of the determina-
tion is placed on file in the public
docket. The Associate Administrator
will publish the determination or no-
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tice of the determination in the FED-
ERAL REGISTER.

(e) A determination under this sec-
tion constitutes an administrative
finding of whether a particular require-
ment of a State or political subdivision
thereof or Indian tribe is preempted
under the Federal hazardous materials
transportation law, or whether preemp-
tion is waived.

[Amdt. 107-38, 61 FR 21099, May 9, 1996, as
amended at 68 FR 52848, Sept. 8, 2003]

§107.223 Petition for reconsideration.

(a) Any person aggrieved by a deter-
mination under §107.221 may file a peti-
tion for reconsideration with the Asso-
ciate Administrator. The petition must
be filed within 20 days of publication of
the determination in the FEDERAL REG-
ISTER.

(b) The petition must contain a con-
cise statement of the basis for seeking
review, including any specific factual
or legal error alleged. If the petition
requests consideration of information
that was not previously made available
to the Associate Administrator, the pe-
tition must include the reasons why
such information was not previously
made available.

(c) The petitioner shall mail a copy
of the petition to each person who par-
ticipated, either as an applicant or
commenter, in the waiver of preemp-
tion proceeding, accompanied by a
statement that the person may submit
comments concerning the petition to
the Associate Administrator within 20
days. The petition filed with the Asso-
ciate Administrator must contain a
certification that the petitioner has
complied with this paragraph and in-
clude the names and addresses of all
persons to whom a copy of the petition
was sent. Late-filed comments are con-
sidered so far as practicable.

(d) The Associate Administrator’s de-
cision constitutes final agency action.

[Amdt. 107-25, 57 FR 20429, May 13, 1992, as
amended by Amdt. 107-38, 61 FR 21099, May 9,
1996]

§107.227 Judicial review.

A party to a proceeding under
§107.215(a) may seek review by the ap-
propriate district court of the United
States of a decision of the Associate



