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(b) A request for a hearing under 
paragraph (a) of this section must: 

(1) State the name and address of the 
respondent and of the person submit-
ting the request if different from the 
respondent; 

(2) State which allegations of viola-
tions, if any, are admitted; and 

(3) State generally the issues to be 
raised by the respondent at the hear-
ing. Issues not raised in the request are 
not barred from presentation at the 
hearing; and 

(4) Be addressed to the official who 
issued the notice. 

(c) After a request for a hearing that 
complies with the requirements of 
paragraph (b) of this section, the Chief 
Counsel obtains an ALJ to preside over 
the hearing and notifies the respondent 
of this fact. Upon assignment of an 
ALJ, further matters in the proceeding 
generally are conducted by and 
through the ALJ, except that the Chief 
Counsel and respondent may com-
promise or settle the case under 
§ 107.327 of this subpart without order of 
the ALJ or voluntarily dismiss the 
case under Rule 41(a)(1) of the Federal 
Rules of Civil Procedure without order 
of the ALJ; in the event of such a com-
promise, settlement or dismissal, the 
Chief Counsel expeditiously will notify 
the ALJ thereof. 

(d) At any time after requesting a 
formal administrative hearing but 
prior to the issuance of a decision and 
final order by the ALJ, the respondent 
may withdraw such request in writing, 
thereby terminating the jurisdication 
of the ALJ in the case. Such a with-
drawal constitutes an irrevocable waiv-
er of respondent’s right to such a hear-
ing on the facts, allegations, and pro-
posed sanction presented in the notice 
of probable violation to which the re-
quest for hearing relates. 

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as 
amended at 48 FR 17094, Apr. 21, 1983; Amdt. 
No. 107–19, 54 FR 22899, May 30, 1989] 

§ 107.321 Hearing. 
(a) To the extent practicable, the 

hearing is held in the general vicinity 
of the place where the alleged violation 
occurred or at a place convenient to 
the respondent. Testimony by wit-
nesses shall be given under oath and 
the hearing shall be recorded verbatim. 

(b) Hearings are conducted in accord-
ance with the Federal Rules of Evi-
dence and Federal Rules of Civil Proce-
dure; however, the ALJ may modify 
them as he determines necessary in the 
interest of a full development of the 
facts. In addition, the ALJ may: 

(1) Administer oaths and affirma-
tions; 

(2) Issue subpoenas as provided by 
§ 105.45; 

(3) Adopt procedures for the submis-
sion of motions, evidence, and other 
documents pertinent to the proceeding; 

(4) Take or cause depositions to be 
taken; 

(5) Rule on offers of proof and receive 
relevant evidence; 

(6) Examine witnesses at the hearing; 
(7) Convene, recess, reconvene, ad-

journ and otherwise regulate the 
course of the hearing; 

(8) Hold conferences for settlement, 
simplification of the issues, or any 
other proper purpose; and 

(9) Take any other action authorized 
by, or consistent with, the provisions 
of this subpart and permitted by law 
which may expedite the hearing or aid 
in the disposition of an issue raised 
therein. 

(c) The official who issued the notice 
of probable violation, or his representa-
tive, has the burden of proving the 
facts alleged therein. 

(d) The respondent may appear and 
be heard on his own behalf or through 
counsel of his choice. The respondent 
or his counsel may offer relevant infor-
mation including testimony which he 
believes should be considered in opposi-
tion to the allegations or which may 
bear on the sanction being sought and 
conduct such cross-examination as 
may be required for a full disclosure of 
the facts. 

[Amdt. 107–11, 48 FR 2651, Jan. 20, 1983, as 
amended at 67 FR 61011, Sept. 27, 2002] 

§ 107.323 ALJ’s decision. 
(a) After consideration of all matters 

of record in the proceeding, the ALJ 
shall issue an order dismissing the no-
tice of probable violation in whole or in 
part or granting the sanction sought by 
the Office of Chief Counsel in the no-
tice. If the ALJ does not dismiss the 
notice of probable violation in whole, 
he issues an order directing compliance 
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or assessing a civil penalty, or, if pro-
posed in the notice, both. The order in-
cludes a statement of the findings and 
conclusions, and the reasons therefore, 
on all material issues of fact, law, and 
discretion. 

(b) If, within 20 days of receipt of an 
order issued under paragraph (a) of this 
section, the respondent does not sub-
mit in writing his acceptance of the 
terms of an order directing compliance, 
or, where appropriate, pay a civil pen-
alty, or file an appeal under § 107.325, 
the case may be referred to the Attor-
ney General with a request that an ac-
tion be brought in the appropriate 
United States District Court to enforce 
the terms of a compliance order or col-
lect the civil penalty. 

§ 107.325 Appeals. 
(a) Hearing proceedings. A party ag-

grieved by an ALJ’s decision and order 
issued under § 107.323, may file a writ-
ten appeal in accordance with para-
graph (c) of this section with the Ad-
ministrator, Office of the Adminis-
trator, Pipeline and Hazardous Mate-
rials Safety Administration, 400 Sev-
enth Street, SW., Washington, DC 
20590–0001. 

(b) Non-Hearing proceedings. A re-
spondent aggrieved by an order issued 
under § 107.317, may file a written ap-
peal in accordance with paragraph (c) 
of this section with the Administrator, 
Office of the Administrator, Pipeline 
and Hazardous Materials Safety Ad-
ministration, 400 Seventh Street, SW., 
Washington, DC 20590–0001. 

(c) An appeal of an order issued under 
this subpart must: 

(1) Be filed within 20 days of receipt 
of the order by the appealing party; 
and 

(2) State with particularity the find-
ings in the order that the appealing 
party challenges, and include all infor-
mation and arguments pertinent there-
to. 

(d) If the Administrator, PHMSA, af-
firms the order in whole or in part, the 
respondent must comply with the 
terms of the decision within 20 days of 
the respondent’s receipt thereof, or 
within the time prescribed in the order. 
If the respondent does not comply with 
the terms of the decision within 20 
days of receipt, or within the time pre-

scribed in the order, the case may be 
referred to the Attorney General for 
action to enforce the terms of the deci-
sion. 

(e) The filing of an appeal stays the 
effectiveness of an order issued under 
§ 107.317 or § 107.323. However, if the Ad-
ministrator, PHMSA, determines that 
it is in the public interest, he may keep 
an order directing compliance in force 
pending appeal. 

[70 FR 56090, Sept. 23, 2005] 

§ 107.327 Compromise and settlement. 

(a) At any time before an order 
issued under § 107.317 or § 107.323 is re-
ferred to the Attorney General for en-
forcement, the respondent or the Office 
of Chief Counsel may propose a com-
promise as follows: 

(1) In civil penalty cases, the re-
spondent or Chief Counsel may offer to 
compromise the amount of the penalty 
by submitting an offer for a specific 
amount to the other party. An offer of 
compromise by the respondent shall be 
submitted to the Chief Counsel who 
may, after consultation with the Asso-
ciate Administrator, accept or reject 
it. 

(i) A compromise offer stays the run-
ning of any response period then out-
standing. 

(ii) If a compromise is agreed to by 
the parties, the respondent is notified 
in writing. Upon receipt of payment by 
Office of Chief Counsel, the respondent 
is notified in writing that acceptance 
of payment is in full satisfaction of the 
civil penalty proposed or assessed, and 
Office of Chief Counsel closes the case 
with prejudice to the respondent. 

(iii) If a compromise cannot be 
agreed to, the respondent is notified in 
writing and is given 10 days or the 
amount of time remaining in the then 
outstanding response period, whichever 
is longer, to respond to whatever ac-
tion was taken by the Office of Chief 
Counsel or the Administrator, PHMSA. 

(2) In compliance order cases, the re-
spondent may propose a consent agree-
ment to the Chief Counsel. If the Chief 
Counsel accepts the agreement, he 
issues an order in accordance with its 
terms. If the Chief Counsel rejects the 

VerDate Aug<31>2005 09:12 Nov 10, 2005 Jkt 205208 PO 00000 Frm 00049 Fmt 8010 Sfmt 8010 Y:\SGML\205208.XXX 205208


