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conferences, informal

hearings.

or appear at

§211.25 Hearings.

(a) A hearing will be held if required
by statute or the Administrator finds
it necessary or desirable.

(b) Except for statutory hearings re-
quired to be on the record—

(1) Hearings are fact-finding pro-
ceedings, and there are no formal
pleadings or adverse parties;

(2) Any rule issued in a proceeding in
which a hearing is held is not based ex-
clusively on the record of the hearing;
and

(3) Hearings are conducted in accord-
ance with section 553 of title 5, U.S.C.;
section 556 and 557 of title 5 do not
apply to hearings held under this part.

(¢c) The Administrator conducts or
designates a representative to conduct
any hearing held under this part. The
Chief Counsel serves or designates a
member of his staff to serve as legal of-
ficer at the hearing.

§211.27 Publication of adopted rules
and withdrawal of notices.

Whenever the Administrator adopts a
final rule or withdraws an advance no-
tice or notice of proposed rulemaking,
the final rule or a notice of withdrawal
is published in the FEDERAL REGISTER.

§211.29 Petitions for reconsideration
of a final rule.

(a) Any person may petition the Ad-
ministrator for reconsideration of any
rule issued under this part. Except for
good cause shown, such a petition must
be submitted not later than 60 days
after publication of the rule in the
FEDERAL REGISTER, or 10 days prior to
the effective date of the rule, which-
ever is the earlier. The petition must
contain a brief statement of the com-
plaint and an explanation as to why
compliance with the rule is not pos-
sible, is not practicable, is unreason-
able, or is not in the public interest.

(b) If the petitioner requests consid-
eration of additional facts, he must
state the reason they were not pre-
sented to the Administrator within the
allotted time.

(¢c) The Administrator does not con-
sider repetitious petitions.
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(d) Unless the Administrator specifi-
cally provides otherwise, and publishes
notice thereof in the FEDERAL REG-
ISTER, the filing of a petition under
this section does not stay the effective-
ness of a rule.

[41 FR 54181, Dec. 13, 1976, as amended at 42
FR 27593, May 31, 1977]

§211.31 Proceedings on petitions for
reconsideration of a final rule.

(a) The Administrator may grant or
deny, in whole or in part, any petition
for reconsideration of a final rule with-
out further proceedings. Each petition
shall be decided not later than 4
months after its receipt by the Docket
Clerk. In the event he determines to re-
consider a rule, the Administrator may
amend the rule or initiate a new rule-
making proceeding. An appropriate no-
tice is published in the FEDERAL REG-
ISTER.

(b) Whenever the Administrator de-
termines that a petition should be
granted or denied, a notice of the grant
or denial of a petition for reconsider-
ation is sent to the petitioner. When a
petition is granted, a notice is pub-
lished in the FEDERAL REGISTER.

(¢c) The Administrator may consoli-
date petitions relating to the same
rule.

Subpart C—Waivers

§211.41 Processing of petitions for

waiver of safety rules.

(a) General. Each petition for a per-
manent or temporary waiver of a safe-
ty rule, regulation or standard filed as
prescribed in §§211.7 and 211.9, is re-
ferred to the Railroad Safety Board for
decision and decided not later than 9
months after receipt.

(b) Notice and hearing. If required by
statute or the Administrator or the
Railroad Safety Board deems it desir-
able, a notice is published in the FED-
ERAL REGISTER, an opportunity for pub-
lic comment is provided, and a hearing
is held in accordance with §211.25, be-
fore the petition is granted or denied.

(c) Grants. If the Railroad Safety
Board determines that the petition
complies with the requirements of
§211.9 and that a waiver is justified, it
grants the petition. Conditions may be
imposed on the grant of waiver if the
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Board concludes they are necessary to
assure safety or are in the public inter-
est.

(d) Denials. If the Railroad Safety
Board determines that the petition
does not comply with the requirements
of §211.9 or that a waiver is not justi-
fied, it denies the petition.

(e) Notification. Whenever the Rail-
road Safety Board grants or denies a
petition, a notice of that grant or de-
nial is sent to the petitioner. When a
petition has been decided, interested
persons are also notified or a notice is
published in the FEDERAL REGISTER.

(f) Petition for reconsideration. Any
person may petition for reconsider-
ation of the grant or denial of a waiver
under procedures set forth in §211.57.
Each petition shall be processed in ac-
cordance with §211.59.

§211.43 Processing of other waiver pe-
titions.

(a) General. Except as provided in
§211.41, each petition for a permanent
or temporary waiver of a rule, regula-
tion or standard shall be filed and proc-
essed as prescribed in §§211.7 and 211.9.

(b) Notice and hearing. If required by
statute or the Administrator deems it
desirable, a notice is published in the
FEDERAL REGISTER, an opportunity for
public comment is provided, and a
hearing is held in accordance with
§211.25, before the petition is granted
or denied.

(c) Grants. If the Administrator de-
termines that the petition complies
with the requirements of §211.9 and
that a waiver is justified, he grants the
waiver. Conditions may be imposed on
the grant of waiver if the Adminis-
trator concludes they are necessary to
achieve the purposes of programs af-
fected by the grant of waiver or are
otherwise in the public interest.

(d) Denials. If the Administrator de-
termines that the petition does not
comply with the requirements of §211.9
or that a waiver is not justified, he de-
nies the waiver.

(e) Notification. Whenever the Admin-
istrator grants or denies a petition, a
notice of the grant or denial is sent to
the petitioner. When a petition has
been decided, interested persons are
also notified or a notice is published in
the FEDERAL REGISTER.
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(f) Petitions for reconsideration. Any
person may petition for reconsider-
ation of the grant or denial of a waiver
under procedures set forth in §211.57.
Each petition shall be processed in ac-
cordance with §211.59.

Subpart D—Emergency Orders

§211.47

(a) As specified in section 203, Public
Law 91-458, 84 Stat. 972 (45 U.S.C. 432),
opportunity for review of Emergency
orders issued under that section will be
provided in accordance with section 554
of title 5 of the U.S.C. Petitions for
such review must be submitted in writ-
ing to the Office of Chief Counsel, Fed-
eral Railroad Administration, Wash-
ington, DC 20590. Upon receipt of a pe-
tition, FRA will immediately contact
the petitioner and make the necessary
arrangements for a conference to be
held at the earliest date acceptable to
the petitioner. At this conference, the
petitioner will be afforded an oppor-
tunity to submit facts, arguments and
proposals for modification or with-
drawal of the Emergency order. If the
controversy is not resolved at the con-
ference and a hearing is desired, the pe-
titioner must submit a written request
for a hearing within 15 days after the
conference. The hearing will commence
within 14 calendar days f receipt of the
request and will be conducted in ac-
cordance with sections 556 and 575, title
5, U.S.C. Each petition for review shall
be decided not later than 3 months
after receipt.

(b) Unless stayed or modified by the
Administrator, the requirements of
each Emergency order shall remain in
effect and be observed pending decision
on a petition for review.

Review procedures.

Subpart E—Miscellaneous Safety-
Related Proceedings and Inquiries

§211.51 Tests.

(a) Pursuant to the Department of
Transportation Act (80 Stat. 931, 49
U.S.C. 1651 et seq.), the Federal Rail-
road Safety Act of 1970 (84 Stat. 971, 45
U.S.C. 421, 431-441), or both, the Admin-
istrator may temporarily suspend com-
pliance with a substantive rule of the
Federal Railroad Administration, if:



