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or permits it to be operated, notwith-
standing the presence of the disabled or tam-
pered-with unit. The most common occur-
rence addressed by this provision is the situ-
ation in which a train crew encounters a lo-
comotive with a safety device that has been
tampered with prior to the crew’s assuming
responsibility for the locomotive. FRA has
structured this provision and its attendant
enforcement policy to reflect the fact that
instances in which one individual encounters
a locomotive that someone else has tam-
pered with are relatively infrequent occur-
rences.

FRA’s regulatory prohibition for subse-
quent operator conduct reflects the legal
standard for individual culpability set forth
in the RSIA. Under the relevant statutory
standard (‘‘knowingly operates or permits to
be operated a train on which such devices
have been tampered with or disabled by an-
other person”)—now incorporated into
§218.57—individuals could be held to a simple
negligence standard of conduct, i.e., a stand-
ard of reasonable care under the cir-
cumstances. FRA’s conclusion about the
proper interpretation of the word ‘‘know-
ingly”’ stems from both normal canons of
statutory construction and analysis of
decisional law concerning the use of similar
statutory constructs in the civil penalty
context. It is also consistent with other De-
partmental interpretations of the word as
used in similar contexts. (See 49 CFR 107.299,
defining ‘‘knowingly” under the Hazardous
Materials Transportation Act, 49 App. U.S.C.
1801 et seq.)

Under that statutory language, the respon-
sible members of the crew could be culpable
if either (1) due to their failure to exercise
reasonable care, they failed to determine
that the safety device was not functioning,
or (2) having ascertained that the device was
not functioning, still elected to operate the
train. Similarly, railroad supervisors who
permit or direct that a train with a disabled
device be operated after having learned that
the safety device is not functioning or after
having failed to use reasonable care in the
performance of their duties could also be
subject to sanction.

However, as a matter of enforcement pol-
icy, application of a negligence standard in
this particular context presently appears un-
warranted. We have seen no evidence of an
employee’s negligent failure to detect an-
other employee’s tampering having caused a
safety problem. FRA can effectively attack
the known dimensions of the tampering
problem by employing an enforcement policy
that limits its enforcement actions to situa-
tions where individuals clearly had actual
knowledge of the disabled device and inten-
tionally operated the train notwithstanding
that knowledge.

Therefore, FRA will not take enforcement
action against an individual under §218.57 ab-
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sent a showing of such actual knowledge of
the facts. Actual, subjective knowledge need
not be demonstrated. It will suffice to show
objectively that the alleged violator must
have known the facts based on reasonable in-
ferences drawn from the circumstances. For
example, it is reasonable to infer that a per-
son knows about something plainly in sight
on the locomotive he is operating. Also, un-
like the case where willfulness must be
shown (see FRA’s statement of policy at 49
CFR part 209, appendix A), knowledge of or
reckless disregard for the law need not be
shown to make out a violation of §218.57. The
knowledge relevant here is knowledge of the
facts constituting the violation, not knowl-
edge of the law.

Should FRA receive evidence indicating
that a stricter enforcement policy is nec-
essary to address the tampering problem, it
will revise its enforcement policy to permit
enforcement actions based only on a showing
of the subsequent operator’s negligent fail-
ure to detect the tampering, as the relevant
provision of the RSIA permits it to do now.
Any such change in enforcement policy will
become effective only after publication of a
revised version of this appendix.

[64 FR 5492, Feb. 3, 1989. Redesignated and
amended at 58 FR 43293, Aug. 16, 1993]
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Subpart A—General

§219.1 Purpose and scope.

(a) The purpose of this part is to pre-
vent accidents and casualties in rail-
road operations that result from im-
pairment of employees by alcohol or
drugs.

(b) This part prescribes minimum
Federal safety standards for control of
alcohol and drug use. This part does
not restrict a railroad from adopting
and enforcing additional or more strin-
gent requirements not inconsistent
with this part.

§219.3 Application.

(a) General. Except as provided in
paragraphs (b) and (c) of this section,
this part applies to—

(1) Railroads that operate rolling
equipment on standard gage track
which is part of the general railroad
system of transportation; and

(2) Railroads that provide commuter
or other short-haul rail passenger serv-
ice in a metropolitan or suburban area
(as described by 49 U.S.C. 20102) in the
United States.

(b) Exceptions available to both domes-
tic and foreign railroads. (1) This part
does not apply to a railroad that oper-
ates only on track inside an installa-
tion which is not part of the general
railroad system of transportation.

(2) Subparts D, E, F and G of this
part do not apply to a railroad that—

(i) Has a total of 15 or fewer employ-
ees who are covered by the hours of
service laws at 49 U.S.C. 21103, 21104, or
21105, or who would be subject to the
hours of service laws at 49 U.S.C. 21103,
21104, or 21105 if their services were per-
formed in the United States; and
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