§219.300

to submit, under authority of this sub-
part, by a representative of the rail-
road. In determining whether a dis-
qualification is required, the hearing
official shall, as appropriate, also con-
sider the following:

(1) Whether the railroad made a good
faith determination, based on reason-
able inquiry, that the accident or inci-
dent was within the mandatory testing
requirements of this subpart; and

(2) In a case where a blood test was
refused on the ground it would be in-
consistent with the employee’s health,
whether such refusal was made in good
faith and based on medical advice.

Subpart D—Testing for Cause

§219.300 Mandatory reasonable
picion testing.

(a) Requirements. (1) A railroad must
require a covered employee to submit
to an alcohol test when the railroad
has reasonable suspicion to believe
that the employee has violated any
prohibition of subpart B of this part
concerning use of alcohol. The rail-
road’s determination that reasonable
suspicion exists to require the covered
employee to undergo an alcohol test
must be based on specific, contempora-
neous, articulable observations con-
cerning the appearance, behavior,
speech or body odors of the employee.

(2) A railroad must require a covered
employee to submit to a drug test
when the railroad has reasonable sus-
picion to believe that the employee has
violated the prohibitions of subpart B
of this part concerning use of con-
trolled substances. The railroad’s de-
termination that reasonable suspicion
exists to require the covered employee
to undergo a drug test must be based

sus-

on specific, contemporaneous,
articulable observations concerning
the appearance, behavior, speech or

body odors of the employee. Such ob-
servations may include indications of
the chronic and withdrawal effects of
drugs.

(b)(1) With respect to an alcohol test,
the required observations must be
made by a supervisor trained in accord-
ance with §219.11(g). The supervisor
who makes the determination that rea-
sonable suspicion exists may not con-
duct testing on that employee.
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(2) With respect to a drug test, the
required observations must be made by
two supervisors, at least one of whom
is trained in accordance with §219.11(g).

(¢c) Nothing in this section may be
construed to require the conduct of al-
cohol testing or drug testing when the
employee is apparently in need of im-
mediate medical attention.

(d)(A) If a test required by this sec-
tion is not administered within two
hours following the determination
under this section, the railroad must
prepare and maintain on file a record
stating the reasons the test was not
properly administered. If a test re-
quired by this section is not adminis-
tered within eight hours of the deter-
mination under this section, the rail-
road must cease attempts to admin-
ister an alcohol test and must state in
the record the reasons for not admin-
istering the test. Records must be sub-
mitted to FRA upon request of the
FRA Administrator.

(2) [Reserved]

§219.301 Testing for reasonable cause.

(a) Authorization. A railroad may,
under the conditions specified in this
subpart, require any covered employee,
as a condition of employment in cov-
ered service, to cooperate in breath or
body fluid testing, or both, to deter-
mine compliance with §§219.101 and
219.102 or a railroad rule implementing
the requirements of §§219.101 and
219.102. This authority is limited to
testing after observations or events
that occur during duty hours (includ-
ing any period of overtime or emer-
gency service). The provisions of this
subpart apply only when, and to the ex-
tent that, the test in question is con-
ducted in reliance upon the authority
conferred by this section. Section 219.23
prescribes the notice to an employee
that is required when an employee is
required to provide a breath or body
fluid specimen under this part. A rail-
road may not require an employee to
be tested under the authority of this
subpart unless reasonable cause, as de-
fined in this section, exists with re-
spect to that employee.

(b) For cause breath testing. In addi-
tion to reasonable suspicion as de-
scribed in §219.300, the following cir-
cumstances constitute cause for the
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