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§238.13 Preemptive effect.

Under 49 U.S.C. 20106, issuance of the
regulations in this part preempts any
State law, regulation, or order cov-
ering the same subject matter, except
an additional or more stringent law,
regulation, or order that is necessary
to eliminate or reduce an essentially
local safety hazard; that is not incom-
patible with a law, regulation, or order
of the United States Government; and
that does not unreasonably burden
interstate commerce.

§238.15 Movement of passenger equip-
ment with power brake defects.

Beginning on January 1, 2002, the fol-
lowing provisions of this section apply
to railroads operating Tier I passenger
equipment covered by this part. A rail-
road may request earlier application of
these requirements upon written noti-
fication to FRA’s Associate Adminis-
trator for Safety as provided in
§238.1(c) of this part.

(a) General. This section contains the
requirements for moving passenger
equipment with a power brake defect
without liability for a civil penalty
under this part. Railroads remain lia-
ble for the movement of passenger
equipment under 49 U.S.C. 20303(c). For
purposes of this section, §238.17, and
§238.503, a ‘‘power brake defect’ is a
condition of a power brake component,
or other primary brake component,
that does not conform with this part.
(Passenger cars and other passenger
equipment classified as locomotives
under part 229 of this chapter are also
covered by the movement restrictions
contained in §229.9 of this chapter for
those defective conditions covered by
part 229 of this chapter.)

(b) Limitations on movement of pas-
senger equipment containing a power
brake defect at the time a Class I or IA
brake test is performed. Except as pro-
vided in paragraph (c) of this section
(which addresses brakes that become
defective en route after a Class I or TA
brake test was performed), a commuter
or passenger train that has in its con-
sist passenger equipment containing a
power brake defect at the time that a
Class I or IA brake test (or, for Tier II
trains, the equivalent) is performed
may only be moved, without civil pen-
alty liability under this part—
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(1) If all of the following conditions
are met:

(i) The train is moved for purposes of
repair, without passengers;

(ii) The applicable operating restric-
tions in paragraphs (d) and (e) of this
section are observed; and

(iii) The passenger equipment is
tagged, or information is recorded, as
prescribed in paragraph (c)(2) of this
section; or

(2) If the train is moved for purposes
of scrapping or sale of the passenger
equipment that has the power brake
defect and all of the following condi-
tions are met:

(i) The train is moved without pas-
sengers;

(ii) The movement is at a speed of 15
mph or less; and

(iii) The movement conforms with
the railroad’s air brake or power brake
instructions.

(c) Limitations on movement of pas-
senger equipment in passenger service
that becomes defective en route after a
Class I or IA brake test. Passenger equip-
ment hauled or used in service in a
commuter or passenger train that de-
velops inoperative or ineffective power
brakes or any other power brake defect
while en route to another location
after receiving a Class I or IA brake
test (or, for Tier II trains, the equiva-
lent) may be hauled or used by a rail-
road for repair, without civil penalty
liability under this part, if the applica-
ble operating restrictions set forth in
paragraphs (d) and (e) of this section
are complied with and all of the fol-
lowing requisites are satisfied:

(1) En route defect. At the time of the
train’s Class I or IA brake test, the
passenger equipment in the train was
properly equipped with power brakes
that comply with this part. The power
brakes on the passenger equipment be-
come defective while it is en route to
another location.

(2) Record. A tag or card is placed on
both sides of the defective passenger
equipment, or an automated tracking
system is provided, with the following
information about the defective pas-
senger equipment:

(i) The reporting mark and car or lo-
comotive number;

(ii) The name of the inspecting rail-
road;
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