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(12) Include a program of projects 
which identifies the projects for which 
the State expects to submit applica-
tions and the anticipated submission 
date. The program shall group the pro-
posed projects in the order they comply 
with the State’s criteria and goals for 
assistance, and shall: 

(i) Identify the type of project (i.e., 
rail service continuation payments, ac-
quisition, rehabilitation or improve-
ment, rail facility construction, or sub-
stitute service), its location, and dura-
tion; and 

(ii) Include the anticipated amount 
of funds to be requested for each 
project: 

(d) Updates, revisions, and amendments 
of the State Rail Plan—(1) General. As 
provided for in paragraph (e) of this 
section, State Rail Plans shall be up-
dated at least on an annual basis but 
may be revised more frequently at the 
discretion of the State in accordance 
with its program needs. Such updates 
shall be subject to the same review, 
public participation and approval pro-
cedures by the State and FRA as the 
original State Rail Plan. 

(2) Contents. Annual updates shall in-
clude the following: 

(i) A response to unanswered FRA 
comments on previously submitted up-
dates, revisions, amendments, or the 
original State Rail Plan; 

(ii) An update of information in pre-
vious submittals which is no longer ac-
curate as a result of plan implementa-
tion, action by a governmental entity 
or railroad, or changed conditions; 

(iii) For lines receiving rail service 
continuation assistance, inclusion of 
revenue and cost information from the 
past year’s operating experience and a 
reevaluation of service based on these 
new data; 

(iv) Updating of the maps and de-
scriptions required under paragraph 
(c)(2) of this section; 

(v) Analysis of any new projects de-
veloped by the State in accordance 
with paragraphs (c)(4), (5) and (6) of 
this section; 

(vi) Changes in agency responsibil-
ities and authority including ability to 
provide the non-Federal share; and 

(vii) Revisions in the State’s policies, 
objectives or long-range expectations. 

(e) Adoption and submission of State 
Rail Plan and annual updates. An origi-
nal and five copies of the State Rail 
Plan, and any amendments, revisions, 
or updates shall be submitted to FRA 
for review and approval with a certifi-
cation by the Governor, or by the Gov-
ernor’s delegate, that the submission 
constitutes the State Rail Plan estab-
lished by the State as provided in sec-
tion 5(j) of the Act. The State Rail 
plan, and all amendments, revisions, 
and updates shall be submitted to the 
FRA through the appropriate Federal 
Highway Division Office. A current list 
of mailing addresses of the above of-
fices will be provided by FRA to each 
State. 

(f) Review of the State Rail Plan and 
Updates. The State Rail Plan and all 
amendments, revisions, and updates 
shall analyze in accordance with this 
section all projects for which the State 
anticipates requesting rail service as-
sistance, other than planning assist-
ance, during the fiscal year. In accord-
ance with § 266.17(b) of this part, a 
project for which funds are requested 
must have been addressed in a pre-
viously approved State Rail Plan or up-
date. If the Administrator determines 
that the State Rail Plan or update is 
not in accordance with this part, the 
Administrator will notify the State in 
writing setting forth the Administra-
tor’s reasons for such a determination. 

[44 FR 51129, Aug. 30, 1979, as amended at 45 
FR 58038, Aug. 29, 1980; 48 FR 29274, June 24, 
1983] 

§ 266.17 Applications. 

(a) General. (1) Applications for plan-
ning assistance shall comply with para-
graphs (b), (c) and (e) of this section. 

(2) Applications for rail service con-
tinuation assistance shall comply with 
paragraphs (b), (c), (d) and (f) of this 
section. 

(3) Applications for acquisition as-
sistance shall comply with paragraphs 
(b), (c), (d) and (g) of this section. 

(4) Applications for rehabilitation or 
improvement assistance and rail facil-
ity construction assistance shall com-
ply with paragraphs (b), (c), (d) and (h) 
of this section. 
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(5) Applications for substitute service 
assistance shall comply with para-
graphs (b), (c), (d) and (i) of this sec-
tion. 

(b) Submission. (1) Applications shall 
be submitted by the designated State 
agency using the standard forms con-
tained in Attachment M of Office of 
Management and Budget Circular No. 
A–102 (‘‘OMB Circular A–102’’). Each 
item submitted in response to a re-
quirement of this section shall ref-
erence that requirement by subsection, 
paragraph, and subparagraph. Each ap-
plication shall be consistent with the 
current State Rail Plan and analyzed 
in it. 

(2) A State may apply for planning 
assistance to cover prospective costs at 
any time during the planning process. 

(3) Exhibits previously filed with the 
Administrator need not be refiled un-
less the prior filing has been rendered 
obsolete by changed circumstances. 
Such prior filing shall be appropriately 
referenced by source, location of data 
and date of submittal. 

(c) Contents. Each application shall 
include: 

(1) Full name and principal business 
address of the applicant; 

(2) Name, title, address and phone 
number of the person to whom cor-
respondence regarding the application 
should be addressed; 

(3) Budget estimates for the total 
amount of assistance required for 
projects or planning; 

(4) Applicant’s proposed means of fur-
nishing its share of the total costs of 
the projects, as well as copies of exe-
cuted agreements between the agency 
and any third party which may be pro-
viding the non-Federal share or a por-
tion thereof; 

(5) Assurance by the chief executive 
officer of the applicant that the Fed-
eral funds provided under the Act will 
be used solely for the purpose for which 
the assistance will be provided and in 
conformity with limitations on expend-
itures under the Act and applicable 
regulations; 

(6) Evidence that the applicant has 
established in accordance with Attach-
ment G of OMB Circular A–102, ade-
quate procedures for financial control, 
accounting and performance evalua-

tion in order to assure proper use of 
the Federal funds; 

(7) Assurance by applicant’s chief ex-
ecutive officer that the timing of all 
advances by the applicant will comply 
with the Department of Treasury ad-
vance financing regulations (31 CFR 
part 205); 

(8) Statement as to whether the ap-
plicant prefers to receive disbursement 
of Federal funds by advance payment 
or reimbursement; 

(9) Opinion of applicant’s legal coun-
sel showing that counsel is familiar 
with the corporate or other organiza-
tional powers of the applicant, that the 
applicant is authorized to make the ap-
plication, that the applicant is eligible 
to participate in the Rail Service As-
sistance Program in accordance with 
the provisions of the Act and this part, 
and that the applicant has the req-
uisite authority to carry out actions 
proposed in the application and to as-
sume the responsibilities and obliga-
tions created thereby; 

(10) Assurances that the applicant 
will comply with and that the program 
will be conducted in accordance with 
the following Federal laws, policies, 
regulations and pertinent directives: 

(i) Title VI of the Civil Rights Act of 
1964, 42 U.S.C. 2000d et seq., and 49 CFR 
part 21; 

(ii) Section 905 of the Railroad Revi-
talization and Regulatory Reform Act 
of 1976, 45 U.S.C. 803, and 49 CFR part 
265; 

(iii) The Rehabilitation Act of 1973, 29 
U.S.C. 794 and 49 CFR part 27 (44 FR 
31442, May 31, 1979) relating to non-dis-
crimination on the basis of handicap; 
and 

(iv) The State and Local Fiscal As-
sistance Act of 1972, 31 U.S.C. 1221 et 
seq. and 31 CFR part 51; and 

(11) When two or more States desire 
to combine their entitlements or any 
portion of them for the purpose of 
funding a project, certification of the 
Governor or the Governor’s delegate of 
each State involved that it is a party 
to an interstate agreement as required 
under section 5(h)(4) of the Act (49 
U.S.C. 1654(h)(4)). Such certification 
shall include the amount of money to 
be used from each State’s entitlement 
and which State is to enter into a 
grant for the project. 
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(d) Additional contents. In addition to 
meeting the requirements of para-
graphs (b) and (c) of this section each 
application except when planning as-
sistance is requested, shall include evi-
dence that the agency submitting the 
application has the statutory author-
ity and administrative jurisdiction to 
develop, promote, supervise and sup-
port safe, adequate, and efficient rail 
services; that it employs or will em-
ploy, directly or indirectly, sufficient 
trained and qualified personnel; that it 
maintains or will maintain adequate 
programs of investigation, research, 
promotion, and development with pro-
vision for public participation; and 
that it is designated and directed sole-
ly, or in cooperation with other State 
agencies, to take all practicable steps 
to improve transportation safety and 
to reduce transportation related en-
ergy utilization and pollution. 

(e) Planning assistance. In addition to 
meeting the requirements of para-
graphs (b) and (c) of this section, each 
application for planning assistance 
shall include a Planning Work Program 
which, together with such other infor-
mation the State may choose to sub-
mit, demonstrates to the satisfaction 
of the Administrator that the State’s 
proposed use of planning assistance 
will produce a State Rail Plan, or an 
update, amendment or revision which 
meets the requirements of § 266.15 of 
this part. The Planning Work Program 
shall include the following informa-
tion: 

(1) An explanation of how the State 
Rail Plan will be related to the overall 
planning process for transportation 
within the State. This explanation 
shall concentrate on the expectations 
of the State for the future of local rail 
freight services and consider such fac-
tors as likelihood of profitability of ex-
isting rail lines, necessity of rail serv-
ice continuation payments, State ac-
quisition of rail lines, use of alternate 
modes of transportaion in lieu of rail 
freight service, and other long-term al-
ternatives; 

(2) A description of the methods by 
which the State will involve local and 
regional governmental bodies and the 
public generally in its rail planning 
process, including its methods of pro-

viding for equitable distribution of re-
sources; 

(3) An identification of the data to be 
obtained on the rail network and rail 
services in the State, the sources of 
this data, and the methodology to be 
employed in the collection of the data; 

(4) A description of the method by 
which the State will develop the State 
Rail Plan, including a brief description 
of discrete tasks or activities to be ac-
complished; and 

(5) A list of the individuals respon-
sible for the planning, a work schedule 
and a budget. 

(f) Rail service continuation assistance. 
In addition to meeting the require-
ments of paragraphs (b), (c), and (d) of 
this section, each application for rail 
service continuation assistance shall 
include the following: 

(1) The amount of the estimated rail 
service continuation payment for each 
line; and 

(2) A description of the arrangements 
which the applicant has made for oper-
ation of the rail services to be sub-
sidized including copies of the proposed 
operating agreements, leases, or other 
compensation agreements under which 
service is to be provided, and the re-
sults of the application’s preaward 
audit of proposed operators and equip-
ment leasing companies if the equip-
ment to be used in providing the rail 
service is to be leased by the proposed 
operator. 

(g) Acquisition assistance. In addition 
to meeting the requirements of para-
graphs (b), (c), and (d) of this section, 
each application for acquisition assist-
ance shall include the following: 

(1) Copies of the results of a title 
search, and the basis for the proposed 
acquisition price including two inde-
pendent valuation appraisals by quali-
fied appraisers. Such appraisals shall 
be performed in accordance with the 
‘‘Uniform Appraisal Standards for Fed-
eral Land Acquisition’’ proposed by the 
Interagency Land Acquisition Con-
ference and shall be based on the re-
sults of a title search and comparable 
sales and shall take cognizance of all 
easements, encumbrances and restric-
tions that may affect the value of the 
property. Such appraisals shall be re-
viewed by a State Review appraiser to 
establish just compensation; 
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(2) Written assurance that the acqui-
sition is being undertaken in accord-
ance with 49 CFR 25.253, 25.255, 25.257, 
and 25.259 to the greatest extent prac-
ticable under State law and fully in 
compliance with 49 CFR 25.261(a) and 
25.263; 

(3) Written assurance that the owner 
of the property to be acquired has been 
advised of the requirements of 49 CFR 
25.259 or will be advised of such require-
ments prior to the consummation of 
the acquisition; 

(4) A description of the necessary 
steps, and timing for completion of the 
acquisition; 

(5) When rail service is to be imme-
diately provided over the line, a de-
scription of the arrangements which 
the applicant has made for operation of 
the rail service, including copies of the 
proposed operating agreements, leases, 
and other compensation agreements 
under which the service is to be pro-
vided, and a description of the means 
by which the State will continue rail 
service on the property to be acquired 
once assistance under the Act is termi-
nated; 

(6) For applications regarding rail 
banking, evidence that the properties 
for which assistance is requested have 
potential for rail freight service such 
as plans for agricultural development 
or existence of fossil fuel reserves, the 
State’s anticipated timetable for re-
turning the line to service, and its pro-
posed use of the property while it is 
out of service including its mainte-
nance plans; and 

(7) Evidence that the anticipated ben-
efits and costs of the proposed acquisi-
tion have been analyzed in accordance 
with the methodology established by 
the State under § 266.15(c)(5) of this 
part. 

(h) Rehabilitation or improvement as-
sistance and rail facility construction as-
sistance. (1) In addition to meeting the 
requirements of paragraphs (b), (c), and 
(d) of this section, each application for 
rehabilitation or improvement assist-
ance and rail facility construction as-
sistance shall include the following: 

(i) A detailed estimate of the mate-
rials and labor required to complete 
the work, the total estimated costs of 
the work, the estimated numbers and 
kinds of ties and other material, the 

milepost termini involved, and a sched-
ule for completion of the work; 

(ii) Evidence that the anticipated 
benefits and costs of the proposed ac-
quisition have been analyzed in accord-
ance with the methodology established 
by the State under § 266.15(c)(5) of this 
part; 

(iii) When rehabilitation assistance is 
requested— 

(A) A copy of the document by which 
funds will be granted or loaned (at an 
interest rate determined by the State) 
to the owner of the rail properties or 
the operator of the rail service related 
to the project; and 

(B) An assurance by the chief execu-
tive officer of the applicant that: 

(1) Repaid loan funds and interest ac-
cumulated with respect to such funds 
will not be loaned or granted without 
the prior written approval of the Ad-
ministrator; 

(2) The Federal share of repaid loan 
funds will be placed in an interest- 
bearing account or with the prior writ-
ten approval of the Administrator will 
be deposited by the borrower, for the 
benefit and use of the State, in a bank 
which has been designated by the Sec-
retary of Treasury in accordance with 
12 U.S.C. 265; and 

(3) If the rehabilitated or improved 
facilities are not used for rail freight 
service during the useful life of the im-
provement the Federal share of the fair 
market value of the improvement or 
facility will be placed in an interest- 
bearing account or with the prior writ-
ten approval of the Administrator will 
be deposited by the owner of the rail 
properties, for the benefit and use of 
the State, in a bank which has been 
designated by the Secretary of the 
Treasury in accordance with 12 U.S.C. 
265; 

(iv) An assurance by chief executive 
officer of the applicant that rehabili-
tated or improved facilities or newly 
constructed facilities will be main-
tained to prevent deterioration below 
the speed at which the line could be op-
erated upon completion of the project 
during the period of time established as 
the payback period in the benefit-cost 
analysis of the project; 

(2) In addition to meeting the re-
quirements of paragraphs (b), (c), and 
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(d) and (h)(1) of this section, each ap-
plication for a project eligible under 
§ 266.7(b)(2)(i) (if the Commission has 
made a finding granting the applica-
tion for abandonment and discontinu-
ance) (ii), (3) or (4) shall also include 
the following: 

(i) An indication of which of the fol-
lowing methods will be used to com-
plete the work, including proposed con-
tracts unless the work will be per-
formed under method (A): 

(A) On an actual cost basis by the op-
erator or the applicant; 

(B) By contracting for the work in 
accordance with Attachment O to OMB 
Circular A–102; or 

(C) Under an existing continuing con-
tract between the operator and another 
firm provided that the applicant can 
demonstrate the the costs are com-
parable to those under paragraph 
(h)(2)(i) (A) or (B) of this section; and 

(ii) A description of the plans for in-
spection of the work including identi-
fication and qualifications of the staff 
to be responsible for the inspection and 
a proposed schedule of inspections; and 

(iii) A description of the arrange-
ments made for the operation of rail 
service over the property including 
copies of the proposed operating agree-
ments, leases or other compensation 
agreements under which service is to 
be provided, and the proposed method 
of financing the operation of such rail 
service; 

(3) In addition to meeting the re-
quirements of paragraphs (b), (c), (d), 
and (h)(1) of this section, each applica-
tion for a project eligible under § 266.7 
(b)(1) or (2)(i) (if the Commission has 
not made a finding granting the appli-
cation for abandonment discontinu-
ance) shall include an assurance by the 
common carrier which operates service 
on or owns the line related to the 
project that if an application for a cer-
tificate of abandonment or discontinu-
ance has been filed with the Commis-
sion the application will be withdrawn 
within a reasonable period following 
execution of a grant agreement and be-
fore Federal funds are disbursed for the 
project; and 

(4) When rail facility construction as-
sistance is requested an assurance by 
the chief executive officer of the appli-
cant that if the facility is abandoned, 

sold, or converted to non-rail freight 
use during its useful life, FRA will be 
compensated an amount computed by 
applying FRA’s participation in the 
cost of constructing the facility to the 
fair market value of the facility at the 
time it is abandoned, sold, or converted 
to non-rail use. 

(i) Substitute service assistance. In ad-
dition to meeting the requirements of 
paragraphs (b), (c), and (d) of this sec-
tion, each application for substitute 
service assistance shall include: 

(1) A detailed description of the sub-
stitute service project, including evi-
dence that the cost and scope of the 
project are limited to that necessary to 
replace the rail service being discon-
tinued; 

(2) Evidence that the anticipated ben-
efits and costs of the proposed 
acquistion have been analyzed in ac-
cordance with the methodology estab-
lished by the State under § 266.15(c)(5) 
of this part; 

(3) For construction or improvement 
of fixed facilities, a description of the 
proposed work, including: 

(i) The cost and timing of the work; 
and 

(ii) An assurance by the chief execu-
tive officer of the applicant that the 
Federal share of the project will be re-
paid in accordance with Attachment N 
of OMB Circular A–102, if the properties 
are not used for rail freight service 
during the useful life of the project 
properties; 

(4) For relocation costs, the following 
assurances by the chief executive offi-
cer of the applicant: 

(i) When the rail line related to the 
project is eligible under section 
5(k)(4)(A) of the Act (49 U.S.C. 
1654(k)(4)(A)), an assurance that the ap-
plicant is requesting only such assist-
ance as is needed to relocate the ship-
pers which were receiving rail service 
on the line at the time the Commission 
found that the public convenience and 
necessity would permit discontinuance 
or abandonment of the rail service; 

(ii) When the rail line related to the 
project is eligible under section 
5(k)(4)(B) of the Act (49 U.S.C. 
1654(k)(4)(B)), an assurance that assist-
ance is being requested to relocate only 
the shippers who received rail service 
on the line as of April 1, 1976; and 

VerDate Aug<31>2005 15:00 Nov 21, 2005 Jkt 205210 PO 00000 Frm 00857 Fmt 8010 Sfmt 8010 Y:\SGML\205210.XXX 205210



846 

49 CFR Ch. II (10–1–05 Edition) § 266.19 

(iii) An assurance, and the basis 
therefor, that the shippers will not be 
relocated to a line with respect to 
which an application for a certificate 
of abandonment or discontinuance has 
been filed with the Commission or that 
if an application has been filed it will 
be withdrawn within a reasonable pe-
riod following execution of a grant 
agreement and before Federal funds are 
disbursed for the project; 

(5) An assurance by the chief execu-
tive officer of the applicant that after 
completion of the substitute service 
project, additional Federal assistance 
will not be requested for the continu-
ation of the rail freight service that 
the substitute service is designed to re-
place, unless the Administrator deter-
mines that circumstances have 
changed so that continuation of rail 
freight service is more cost-effective 
than continued use of the substitute 
service project; 

(6) A description of the arrangements 
made for operation of service where 
rail service is to be provided in con-
junction with a substitute service 
project, including copies of proposed 
operating agreements, leases, or other 
compensation agreements under which 
service is to be provided; and 

(7) An assurance by the chief execu-
tive officer of the applicant that assist-
ance provided will not be used to pay 
the non-Federal share under any Fed-
eral program. 

(j) Execution and filing of applications. 
(1) Each original application shall bear 
the date of execution and be signed by 
the chief executive officer of the agen-
cy submitting the application; 

(2) Each application for planning as-
sistance, and two (2) copies thereof, 
shall be filed with the Administrator 
through the appropriate Federal High-
way Administration Division Office; 

(3) Each application (excluding re-
quests for planning assistance), and 
two (2) copies thereof, shall be filed 
with the Administrator through the 
appropriate Regional Director of Fed-
eral Assistance. A current list of the 
appropriate mailing addresses of the 
above officials will be provided by FRA 
to each State. 

§ 266.19 Environmental impact. 

(a) General. The Administrator has 
determined that providing assistance 
to cover the following costs is not a 
major action significantly affecting 
the quality of the human environment: 
Rehabilitation or improvement con-
sisting of work normally performed on 
a periodic basis which does not change 
the existing character of the facility 
(including work to overcome normal 
periodic maintenance that had been de-
ferred) rail service continuation, acqui-
sition, and planning. 

(b) Substitute service assistance, rail fa-
cility construction assistance, and non-ex-
empt rehabilitation or improvement assist-
ance—(1) Environmental assessment. (i) 
When an applicant requests substitute 
service assistance, rail facility con-
struction assistance, or rehabilitation 
or improvement assistance (except for 
rehabilitation or improvement assist-
ance which is exempt under paragraph 
(a) of this section), the applicant shall: 

(A) Prepare an environmental assess-
ment to determine whether the future 
use of the property will significantly 
affect the quality of the human envi-
ronment; or 

(B) Provide sufficient documentation 
to enable the Administrator to deter-
mine that the project satisfies the fol-
lowing criteria: 

(1) The action is not likely to be en-
vironmentally controversial from the 
point of view of people living within 
the environment affected by the action 
or controversial with respect to the 
availability of adequate relocation 
housing; 

(2) The action is not inconsistent 
with any Federal, State, or local law, 
regulation, ordinance, or judicial or ad-
ministrative determination relating to 
environmental protection; 

(3) The action will not have any sig-
nificant adverse impact in any natural, 
cultural, recreational, or scenic envi-
ronment(s) in which the action takes 
place, or on the air or water quality or 
ambient noise levels of such environ-
ment(s); 

(4) The action will not: use 4(f)-pro-
tected properties; adversely affect 
properties under section 106 of the Na-
tional Historic Preservation Act; in-
volve new construction location in a 
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