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(c) The required observations for al-
cohol and/or controlled substances rea-
sonable suspicion testing shall be made
by a supervisor or company official
who is trained in accordance with
§382.603. The person who makes the de-
termination that reasonable suspicion
exists to conduct an alcohol test shall
not conduct the alcohol test of the
driver.

(d) Alcohol testing is authorized by
this section only if the observations re-
quired by paragraph (a) of this section
are made during, just preceding, or just
after the period of the work day that
the driver is required to be in compli-
ance with this part. A driver may be di-
rected by the employer to only undergo
reasonable suspicion testing while the
driver is performing safety-sensitive
functions, just before the driver is to
perform safety-sensitive functions, or
just after the driver has ceased per-
forming such functions.

(e)(1) If an alcohol test required by
this section is not administered within
two hours following the determination
under paragraph (a) of this section, the
employer shall prepare and maintain
on file a record stating the reasons the
alcohol test was not promptly adminis-
tered. If an alcohol test required by
this section is not administered within
eight hours following the determina-
tion under paragraph (a) of this sec-
tion, the employer shall cease attempts
to administer an alcohol test and shall
state in the record the reasons for not
administering the test.

(2) Notwithstanding the absence of a
reasonable suspicion alcohol test under
this section, no driver shall report for
duty or remain on duty requiring the
performance of safety-sensitive func-
tions while the driver is under the in-
fluence of or impaired by alcohol, as
shown by the behavioral, speech, and
performance indicators of alcohol mis-
use, nor shall an employer permit the
driver to perform or continue to per-
form safety-sensitive functions, until:

(i) An alcohol test is administered
and the driver’s alcohol concentration
measures less than 0.02; or

(ii) Twenty four hours have elapsed
following the determination under
paragraph (a) of this section that there
is reasonable suspicion to believe that
the driver has violated the prohibitions

§382.401

in this part concerning the use of alco-
hol.

(3) Except as provided in paragraph
(e)(2) of this section, no employer shall
take any action under this part against
a driver based solely on the driver’s be-
havior and appearance, with respect to
alcohol use, in the absence of an alco-
hol test. This does not prohibit an em-
ployer with independent authority of
this part from taking any action other-
wise consistent with law.

(f) A written record shall be made of
the observations leading to an alcohol
or controlled substances reasonable
suspicion test, and signed by the super-
visor or company official who made the
observations, within 24 hours of the ob-
served behavior or before the results of
the alcohol or controlled substances
tests are released, whichever is earlier.

§382.309 Return-to-duty testing.

The requirements for return-to-duty
testing must be performed in accord-
ance with 49 CFR part 40, Subpart O.

§382.311 Follow-up testing.

The requirements for follow-up test-
ing must be performed in accordance
with 49 CFR part 40, Subpart O.

Subpart D—Handling of Test Re-
sults, Records Retention, and
Confidentiality

§382.401 Retention of records.

(a) General requirement. Each em-
ployer shall maintain records of its al-
cohol misuse and controlled substances
use prevention programs as provided in
this section. The records shall be main-
tained in a secure location with con-
trolled access.

(b) Period of retention. Each employer
shall maintain the records in accord-
ance with the following schedule:

(1) Five years. The following records
shall be maintained for a minimum of
five years:

(i) Records of driver alcohol test re-
sults indicating an alcohol concentra-
tion of 0.02 or greater,

(ii) Records of driver verified positive
controlled substances test results,

(iii) Documentation of refusals to
take required alcohol and/or controlled
substances tests,
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