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(4) A party may not issue a denial or
fail to answer on the ground that he/
she lacks knowledge unless he/she has
made reasonable inquiry to ascertain
information sufficient to allow him/her
to admit or deny.

(5) A party may file an objection to a
request for admission within 10 days
after service. Such motion shall be
filed with the administrative law judge
if one has been appointed, otherwise it
shall be filed with the Assistant Ad-
ministrator. An objection must explain
in detail the reasons the party should
not answer. A reply to the objection
may be served by the party requesting
the admission within 10 days after
service of the objection. It is not suffi-
cient ground for objection to claim
that the matter about which an admis-
sion is requested presents an issue of
fact for hearing.

(b) Effect of admission. Any matter ad-
mitted is conclusively established un-
less the Assistant Administrator or ad-
ministrative law judge permits with-
drawal or amendment. Any admission
under this rule is for the purpose of the
pending action only and may not be
used in any other proceeding.

(c) If a party refuses to admit a mat-
ter or the authenticity of a document
which is later proved, the party re-
questing the admission may move for
an award of expenses incurred in mak-
ing the proof. Such a motion shall be
granted unless there was a good reason
for failure to admit.

§386.45 Motion to compel discovery.

(a) If a deponent fails to answer a
question propounded or a party upon
whom a request is made pursuant to
§§386.42 through 386.44, or a party upon
whom interrogatories are served fails
to respond adequately or objects to the
request, or any part thereof, or fails to
permit inspection as requested, the dis-
covering party may move the Assistant
Administrator or the administrative
law judge, if one has been appointed,
for an order compelling a response or
inspection in accordance with the re-
quest.

(b) The motion shall set forth:

(1) The nature of the questions or re-
quest;
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(2) The response or objections of the
party upon whom the request was
served; and

(3) Arguments in support of the mo-
tion.

(c) For purposes of this section, an
evasive answer or incomplete answer or
response shall be treated as a failure to
answer or respond.

(d) In ruling on a motion made pursu-
ant to this section, the Assistant Ad-
ministrator or the administrative law
judge, if one has been appointed, may
make and enter a protective order such
as he or she is authorized to enter on a
motion made pursuant to §386.39(a).

§386.46 Depositions.

(a) When, how, and by whom taken.
The deposition of any witness may be
taken at any stage of the proceeding at
reasonable times. Depositions may be
taken by oral examination or upon
written interrogatories before any per-
son having power to administer oaths.

(b) Application. Any party desiring to
take the deposition of a witness shall
indicate to the witness and all other
parties the time when, the place where,
and the name and post office address of
the person before whom the deposition
is to be taken; the name and address of
each witness; and the subject matter
concerning which each such witness is
expected to testify.

(c) Notice. Notice shall be given for
the taking of a deposition, which shall
be not less than 5 days written notice
when the deposition is to be taken
within the continental United States
and not less than 20 days written no-
tice when the deposition is to be taken
elsewhere.

(d) Taking and receiving in evidence.
Each witness testifying upon deposi-
tion shall be sworn, and any other
party shall have the right to cross-ex-
amine. The questions propounded and
the answers thereto, together with all
objections made, shall be reduced to
writing; read by or to, and subscribed
by the witness; and certified by the
person administering the oath. There-
after, such officer shall seal the deposi-
tion in an envelope and mail the same
by certified mail to the Assistant Ad-
ministrator or the administrative law
judge, if one has been appointed. Sub-
ject to such objections to the questions
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and answers as were noted at the time
of taking the deposition and which
would have been valid if the witness
were personally present and testifying,
such deposition may be read and of-
fered in evidence by the party taking it
as against any party who was present
or represented at the taking of the dep-
osition or who had due notice thereof.

(e) Motion to terminate or limit exam-
ination. During the taking of a deposi-
tion, a party or deponent may request
suspension of the deposition on
grounds of bad faith in the conduct of
the examination, oppression of a depo-
nent or party or improper questions
propounded. The deposition will then
be adjourned. However, the objecting
party or deponent must immediately
move the Assistant Administrator or
administrative law judge for a ruling
on his or her objections to the deposi-
tion conduct or proceedings. The As-
sistant Administrator or administra-
tive law judge may then limit the
scope or manner of the taking of the
deposition.

EFFECTIVE DATE NOTE: At 70 FR 28484, May
18, 2005, §386.46 was revised, effective Novem-
ber 14, 2005. For the convenience of the user,
the revised text is set forth as follows:

§386.46 Depositions.

(a) When, how, and by whom taken.

(1) The deposition of any witness may be
taken at reasonable times subsequent to the
appointment of an Administrative Law
Judge. Prior to referral to the Office of Hear-
ings, a party may petition the Assistant Ad-
ministrator, in accordance with §386.37, for
leave to conduct a deposition based on good
cause shown.

(2) Depositions may be taken by oral exam-
ination or upon written interrogatories be-
fore any person having power to administer
oaths.

(3) The parties may stipulate in writing or
the Administrative Law Judge may upon
motion order that a deposition be taken by
telephone or other remote electronic means.

(4) If a subpoena duces tecum is to be
served on the person to be examined, the des-
ignation of the materials to be produced as
set forth in the subpoena shall be attached
to, or included in, the notice.

(5) If the deposition is to be recorded by
videotape or audiotape, the mnotice shall
specify the method of recording.

(b) Application. Any party desiring to take
the deposition of a witness must indicate to
the witness and all other parties the time
when, the place where, and the name and
post office address of the person before whom
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the deposition is to be taken; the name and
address of each witness; and the subject mat-
ter concerning which each such witness is
expected to testify.

(c) Notice. A party desiring to take a depo-
sition must give notice to the witness and all
other parties. Notice must be in writing. No-
tice of the deposition must be given not less
than 20 days from when the deposition is to
be taken if the deposition is to be held with-
in the continental United States and not less
than 30 days from when the deposition is to
be taken if the deposition is to be held else-
where, unless a shorter time is agreed to by
the parties or by leave of the Assistant Ad-
ministrator or Administrative Law Judge by
motion for good cause shown.

(d) Depositions upon written questions. With-
in 14 days after the notice and written ques-
tions are served, a party may serve cross-
questions upon all other parties. Within 7
days after being served with cross-questions,
a party may serve redirect questions upon
all other parties. Within 7 days after being
served with redirect questions, a party may
serve recross questions upon all other par-
ties. The Assistant Administrator or Admin-
istrative Law Judge may enlarge or shorten
the time for cause shown.

(e) Taking and receiving in evidence. Each
witness testifying upon deposition must be
sworn, and any other party must be given
the right to cross-examine. The questions
propounded and the answers to them, to-
gether with all objections made, must be re-
duced to writing; read by or to, and sub-
scribed by the witness; and certified by the
person administering the oath. The person
who took the deposition must seal the depo-
sition transcript in an envelope and file it in
accordance with §386.7. Subject to objections
to the questions and answers as were noted
at the time of taking the deposition and
which would have been valid if the witness
were personally present and testifying, the
deposition may be read and offered in evi-
dence by the party taking it as against any
party who was present or represented at the
taking of the deposition or who had due no-
tice of it.

(f) Witness Limit. No party may seek deposi-
tion testimony of more than five witnesses
without leave of the Agency decisionmaker
for good cause shown. Individual depositions
are not to exceed 8 hours for any one wit-
ness.

(g) Motion to terminate or limit examination.
During the taking of a deposition, a party or
deponent may request suspension of the dep-
osition on grounds of bad faith in the con-
duct of the examination, oppression of a de-
ponent or party or improper questions pro-
pounded. The deposition will then be ad-
journed. The objecting party or deponent
must, however, immediately move for a rul-
ing on his or her objections to the deposition
conduct or proceedings before the Assistant
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Administrator or Administrative Law Judge,
who then may limit the scope or manner of
the taking of the deposition.

§386.47 Use of deposition at hearings.

(a) Generally. At the hearing, any
part or all of a deposition, so far as ad-
missible under the rules of evidence,
may be used against any party who was
present or represented at the taking of
the deposition or who had due notice
thereof in accordance with any one of
the following provisions:

(1) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
the deponent as a witness.

(2) The deposition of expert wit-
nesses, particularly the deposition of
physicians, may be used by any party
for any purpose, unless the Assistant
Administrator or administrative law
judge rules that such use would be un-
fair or a violation of due process.

(3) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
duly authorized agent of a public or
private organization, partnership, or
association which is a party, may be
used by any other party for any pur-
pose.

(4) The deposition of a witness,
whether or not a party, may be used by
any party for any purpose if the pre-
siding officer finds:

(i) That the witness is dead; or

(ii) That the witness is out of the
United States or more than 100 miles
from the place of hearing unless it ap-
pears that the absence of the witness
was procured by the party offering the
deposition; or

(iii) That the witness is unable to at-
tend to testify because of age, sickness,
infirmity, or imprisonment; or

(iv) That the party offering the depo-
sition has been unable to procure the
attendance of the witness by subpoena;
or

(v) Upon application and notice, that
such exceptional circumstances exist
as to make it desirable, in the interest
of justice and with due regard to the
importance of presenting the testi-
mony of witnesses orally in open hear-
ing, to allow the deposition to be used.

(5) If only part of a deposition is of-
fered in evidence by a party, any other
party may require him or her to intro-

§386.48

duce all of it which is relevant to the
part introduced, and any party may in-
troduce any other parts.

(b) Objections to admissibility. Except
as provided in this paragraph, objec-
tion may be made at the hearing to re-
ceiving in evidence any deposition or
part thereof for any reason which
would require the exclusion of the evi-
dence if the witness were then present
and testifying.

(1) Objections to the competency of a
witness or to the competency, rel-
evancy or materiality of testimony are
not waived by failure to make them be-
fore or during the taking of the deposi-
tion, unless the ground of the objection
is one which might have been obviated
or removed if presented at that time.

(2) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in
the oath or affirmation, or in the con-
duct of parties and errors of any kind
which might be obviated, removed, or
cured if promptly presented, are waived
unless reasonable objection thereto is
made at the taking of the deposition.

(3) Objections to the form or written
interrogatories are waived unless
served in writing upon the party pro-
pounding them.

(c) Effect of taking using depositions. A
party shall not be deemed to make a
person his or her own witness for any
purpose by taking his or her deposi-
tion. The introduction in evidence of
the deposition or any part thereof for
any purpose other than that of contra-
dicting or impeaching the deponent
makes the deponent the witness of the
party introducing the deposition, but
this shall not apply to the use by any
other party of a deposition as described
in paragraph (a)(2) of this section. At
the hearing, any party may rebut any
relevant evidence contained in a depo-
sition whether introduced by him or
her or by any other party.

§386.48 Medical records and physi-
cians’ reports.

In cases involving the physical quali-
fications of drivers, copies of all physi-
cians’ reports, test results, and other
medical records that a party intends to
rely upon shall be served on all other
parties at least 30 days prior to the
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