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(1) Compliance with both the high-
way routing designation and any re-
quirement under the Act or of a regula-
tion issued under the Act is not pos-
sible; 

(2) The highway routing designation 
as applied or enforced creates an obsta-
cle to the accomplishment and execu-
tion of the Act or the regulations 
issued under the Act; or 

(3) The highway routing designation 
is preempted pursuant to § 397.69(b) of 
this part. 

(b) [Reserved] 

[57 FR 44132, Sept. 24, 1992, as amended at 59 
FR 51834, Oct. 12, 1994] 

§ 397.205 Preemption application. 
(a) Any person, including a State, po-

litical subdivision thereof, or Indian 
tribe directly affected by any highway 
routing designation of another State, 
political subdivision, or Indian tribe, 
may apply to the Administrator for a 
determination of whether that highway 
routing designation is preempted by 
the Act or § 397.203 of this subpart. The 
Administrator shall publish notice of 
the application in the FEDERAL REG-
ISTER. 

(b) Each application filed under this 
section for a determination must: 

(1) Be submitted to the Adminis-
trator, Federal Motor Carrier Safety 
Administration, U.S. Department of 
Transportation, Washington, DC 20590– 
0001. Attention: Office of the chief 
Counsel (MC-PSDCC), Hazardous Mate-
rials Preemption; 

(2) Set forth a detailed description of 
the highway routing designation of the 
State, political subdivision thereof, or 
Indian tribe for which the determina-
tion is sought; 

(3) If applicable, specify the provi-
sions of the Act or the regulations 
issued under the Act under which the 
applicant seeks preemption of the 
highway routing designation of the 
State, political subdivision thereof, or 
Indian tribe; 

(4) Explain why the applicant be-
lieves the highway routing designation 
of the State, political subdivision 
thereof, or Indian tribe should or 
should not be preempted under the 
standards of § 397.203; and 

(5) State how the applicant is af-
fected by the highway routing designa-

tion of the State, political subdivision 
thereof, or Indian tribe. 

(c) The filing of an application for a 
determination under this section does 
not constitute grounds for noncompli-
ance with any requirement of the Act 
or any regulation issued under the Act. 

(d) Once the Administrator has pub-
lished notice in the FEDERAL REGISTER 
of an application received under para-
graph (a) of this section, no applicant 
for such determination may seek relief 
with respect to the same or substan-
tially the same issue in any court until 
final action has been taken on the ap-
plication or until 180 days after filing 
of the application, whichever occurs 
first. Nothing in this section shall be 
construed as prohibiting any person, 
including a State, political subdivision 
thereof, or Indian tribe, directly af-
fected by any highway routing designa-
tion from seeking a determination of 
preemption in any court of competent 
jurisdiction in lieu of applying to the 
Administrator under paragraph (a) of 
this section. 

§ 397.207 Preemption notice. 
(a) If the applicant is other than a 

State, political subdivision thereof, or 
Indian tribe, the applicant shall mail a 
copy of the application to the State, 
political subdivision thereof, or Indian 
tribe concerned, accompanied by a 
statement that comments may be sub-
mitted regarding the application to the 
Administrator within 45 days. The ap-
plication filed with the Administrator 
must include a certification that the 
applicant has complied with this para-
graph and must include the names and 
addresses of each official to whom a 
copy of the application was sent. 

(b) The Administrator may afford in-
terested persons an opportunity to file 
written comments on the application 
by serving notice on any persons read-
ily identifiable by the Administrator as 
persons who will be affected by the rul-
ing sought or by publication in the 
FEDERAL REGISTER. 

(c) Each person submitting written 
comments to the Administrator with 
respect to an application filed under 
this section shall send a copy of the 
comments to the applicant and certify 
to the Administrator that he or she has 
complied with this requirement. The 
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Administrator may notify other per-
sons participating in the proceeding of 
the comments and provide an oppor-
tunity for those other persons to re-
spond. 

§ 397.209 Preemption processing. 
(a) The Administrator may initiate 

an investigation of any statement in 
an application and utilize in his or her 
evaluation any relevant facts obtained 
by that investigation. The Adminis-
trator may solicit and accept submis-
sions from third persons relevant to an 
application and will provide the appli-
cant an opportunity to respond to all 
third person submissions. In evaluating 
an application, the Administrator may 
consider any other source of informa-
tion. The Administrator may convene a 
hearing or conference, if a hearing or 
conference will advance the evaluation 
of the application. 

(b) The Administrator may dismiss 
the application without prejudice if: 

(1) he or she determines that there is 
insufficient information upon which to 
base a determination; or 

(2) he or she requests additional in-
formation from the applicant and it is 
not submitted. 

§ 397.211 Preemption determination. 
(a) Upon consideration of the applica-

tion and other relevant information re-
ceived, the Administrator issues a de-
termination. 

(b) Notwithstanding that an applica-
tion for a determination has not been 
filed under § 397.205, the Administrator, 
on his or her own initiative, may issue 
a determination as to whether a par-
ticular highway routing designation of 
a State, political subdivision thereof, 
or Indian tribe is preempted under the 
Act or the regulations issued under the 
Act. 

(c) The determination includes a 
written statement setting forth the 
relevant facts and the legal basis for 
the determination, and provides that 
any person aggrieved thereby may file 
a petition for reconsideration within 20 
days in accordance with § 397.223. 

(d) Unless the determination is issued 
pursuant to paragraph (b) of this sec-
tion, the Administrator serves a copy 
of the determination upon the appli-
cant. In all preemption determinations, 

the Administrator serves a copy of the 
determination upon any other person 
who participated in the proceeding or 
who is readily identifiable by the Ad-
ministrator as affected by the deter-
mination. A copy of each determina-
tion is placed on file in the public 
docket. The Administrator may pub-
lish the determination or notice of the 
determination in the FEDERAL REG-
ISTER. 

(e) If no petition for reconsideration 
is filed within 20 days in accordance 
with § 397.223, a determination issued 
under this section constitutes the final 
agency decision as to whether a par-
ticular highway routing designation of 
a State, political subdivision thereof, 
or Indian tribe is preempted under the 
Act or regulations issued thereunder. 
The fact that a determination has not 
been issued under this section with re-
spect to a particular highway routing 
designation of a State, political sub-
division thereof, or Indian tribe carries 
no implication as to whether the re-
quirement is preempted under the Act 
or regulations issued thereunder. 

§ 397.213 Waiver of preemption appli-
cation. 

(a) Any State, political subdivision 
thereof, or Indian tribe may apply to 
the Administrator for a waiver of pre-
emption with respect to any highway 
routing designation that the State, po-
litical subdivision thereof, or Indian 
tribe acknowledges to be preempted by 
the Act, § 397.203 of this subpart, or a 
court of competent jurisdiction. The 
Administrator may waive preemption 
with respect to such requirement upon 
a determination that such require-
ment— 

(1) Affords an equal or greater level 
of protection to the public than is af-
forded by the requirements of the Act 
or regulations issued under the Act, 
and 

(2) Does not unreasonably burden 
commerce. 

(b) Each application filed under this 
section for a waiver of preemption de-
termination must: 

(1) Be submitted to the Adminis-
trator, Federal Motor Carrier Safety 
Administration, U.S. Department of 
Transportation, Washington, DC 20590– 
0001. Attention: Office of the Chief 
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