§402.32

or informal consultation with the Serv-
ice or written concurrence from the
Service. An NLAA determination for a
Fire Plan Project made under an ACA,
as described in §402.33, completes the
Action Agency’s statutory obligation
to consult with the Service for that
Project. In situations where the Action
Agency does not make an NLAA deter-
mination under the ACA, the Action
Agency would still be required to con-
duct formal consultation with the
Service when required by §402.14. This
process will be as protective to listed
species and designated critical habitat
as the process established in subpart B
of this part. The standards and require-
ments for formal consultation under
subpart B for Fire Plan Projects that
do not receive an NLAA determination
are unchanged.

§402.32 Scope.

(a) Section 402.33 establishes a proc-
ess by which an Action Agency may de-
termine that a proposed Fire Plan
Project is not likely to adversely affect
any listed species or designated critical
habitat without conducting formal or
informal consultation or obtaining
written concurrence from the Service.

(b) Section 402.34 establishes the
Service’s oversight responsibility and
the standard for review under this sub-
part.

(c) Nothing in this subpart C pre-
cludes an Action Agency at its discre-
tion from initiating early, informal, or
formal consultation as described in
§§402.11, 402.13, and 402.14, respectively.

(d) The authority granted in this sub-
part is applicable to an Action Agency
only where the Action Agency has en-
tered into an ACA with the Service. An
ACA entered into with one Service is
valid with regard to listed species and
designated critical habitat under the
jurisdiction of that Service whether or
not the Action Agency has entered into
an ACA with the other Service.

§402.33 Procedures.

(a) The Action Agency may make an
NLAA determination for a Fire Plan
Project without informal consultation
or written concurrence from the Direc-
tor if the Action Agency has entered
into and implemented an ACA. The Ac-
tion Agency need not initiate formal
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consultation on a Fire Plan Project if
the Action Agency has made an NLAA
determination for the Project under
this subpart. The Action Agency and
the Service will use the following pro-
cedures in establishing an ACA.

(1) Initiation: The Action Agency sub-
mits a written notification to the Serv-
ice Director of its intent to enter into
an ACA.

(2) Development and Adoption of the
Alternative Consultation Agreement: The
Action Agency enters into an ACA with
the Service Director. The ACA will, at
a minimum, include the following com-
ponents:

(i) A list or description of the staff
positions within the Action Agency
that will have authority to make
NLAA determinations under this sub-
part C.

(ii) Procedures for developing and
maintaining the skills necessary with-
in the Action Agency to make NLAA
determinations, including a jointly de-
veloped training program based on the
needs of the Action Agency.

(iii) A description of the standards
the Action Agency will apply in assess-
ing the effects of the action, including
direct and indirect effects of the action
and effects of any actions that are
interrelated or interdependent with the
proposed action.

(iv) Provisions for incorporating new
information and newly listed species or
designated critical habitat into the Ac-
tion Agency’s effects analysis of pro-
posed actions.

(v) A mutually agreed upon program
for monitoring and periodic program
evaluation to occur at the end of the
first year following signature of the
ACA and periodically thereafter.

(vi) Provisions for the Action Agency
to maintain a list of Fire Plan Projects
for which the Action Agency has made
NLAA determinations. The Action
Agency will also maintain the nec-
essary records to allow the Service to
complete the periodic program evalua-
tions.

(3) Training: Upon completion of the
ACA, the Action Agency and the Serv-
ice will implement the training pro-
gram outlined in the ACA to the mu-
tual satisfaction of the Action Agency
and the Service.
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