§1.4

transaction execution facility, sepa-
rately accounted for and segregated by
the futures commission merchant pur-
suant to section 4d of the Act and
§§1.20-1.30, 1.32 and 1.36. A customer is
an opt-out customer solely with re-
spect to agreements, contracts or
transactions, and the money, securities
or property received by a futures com-
mission merchant to margin, guar-
antee or secure such agreements, con-
tracts or transactions, made on or sub-
ject to the rules of any derivatives
transaction execution facility that has
adopted rules permitting a customer to
elect to be an opt-out customer and
with respect to which the customer has
made such an election. For all other
purposes under the Act and the rules
thereunder, except where otherwise
provided, an opt-out customer shall be
a customer as defined in §1.3(k).

(vv) Futures account. This term
means an account that is maintained
in accordance with the segregation re-
quirements of section 4d of the Com-
modity Exchange Act and the rules
thereunder.

(ww) Securities account. This term
means an account that is maintained
in accordance with the requirements of
section 15(c)(3) of the Securities Ex-
change Act of 1934 and Rule 15c¢3-3
thereunder.

[41 FR 3194, Jan. 21, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.3, see the List of CFR
Sections Affected, which appears in the
Finding Aids sections of the printed volume
and on GPO Access.

§1.4 Use of electronic signatures.

For purposes of complying with any
provision in the Commodity Exchange
Act or the rules or regulations in this
Chapter I that requires a document to
be signed by a customer of a futures
commission merchant or introducing
broker, a pool participant or a client of
a commodity trading advisor, an elec-
tronic signature executed by the cus-
tomer, participant or client will be suf-
ficient, if the futures commission mer-
chant, introducing broker, commodity
pool operator or commodity trading
advisor elects generally to accept elec-
tronic signatures; Provided, however,
That the electronic signature must
comply with applicable Federal laws
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and other Commission rules; And, Pro-
vided further, That the futures commis-
sion merchant, introducing broker,
commodity pool operator or com-
modity trading advisor must adopt and
utilize reasonable safeguards regarding
the use of electronic signatures, includ-
ing at a minimum safeguards employed
to prevent alteration of the electronic
record with which the electronic signa-
ture is associated, after such record
has been electronically signed.

[656 FR 12469, Mar. 9, 2000, as amended at 71
FR 9445, Feb. 24, 2006]

MINIMUM FINANCIAL AND RELATED
REPORTING REQUIREMENTS

§1.10 Financial reports of futures
commission merchants and intro-
ducing brokers.

(a) Application for registration. (1) Ex-
cept as otherwise provided, a futures
commission merchant or an applicant
for registration as a futures commis-
sion merchant, in order to satisfy any
requirement in this part that it file a
Form 1-FR, must file a Form 1-FR-
FCM, and any reference in this part to
Form 1-FR with respect to a futures
commission merchant or applicant
therefor shall be deemed to be a ref-
erence to Form 1-FR-FCM. Except as
otherwise provided, an introducing
broker or an applicant for registration
as an introducing broker, in order to
satisfy any requirement in this part
that it file a Form 1-FR, must file a
Form 1-FR-IB, and any reference in
this part to Form 1-FR with respect to
an introducing broker or applicant
therefor shall be deemed to be a ref-
erence to Form 1-FR-IB.

(2) (1) (A) Except as provided in para-
graphs (a)(3) and (h) of this section,
each person who files an application for
registration as a futures commission
merchant and who is not so registered
at the time of such filing, must, con-
currently with the filing of such appli-
cation, file either:

(I) A Form 1-FR-FCM certified by an
independent public accountant in ac-
cordance with §1.16 as of a date not
more than 45 days prior to the date on
which such report is filed; or

(2) A Form 1-FR-FCM as of a date not
more than 17 business days prior to the
date on which such report is filed and
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a Form 1-FR-FCM certified by an inde-
pendent public accountant in accord-
ance with §1.16 as of a date not more
than one year prior to the date on
which such report is filed.

(B) Each such person must include
with such financial report a statement
describing the source of his current as-
sets and representing that his capital
has been contributed for the purpose of
operating his business and will con-
tinue to be used for such purpose.

(ii) (A) Except as provided in para-
graphs (a)(3) and (h) of this section,
each person who files an application for
registration as an introducing broker
and who is not so registered at the
time of such filing, must, concurrently
with the filing of such application, file
either:

(I) A Form 1-FR-IB certified by an
independent public accountant in ac-
cordance with §1.16 as of a date not
more than 45 days prior to the date on
which such report is filed;

(2) A Form 1-FR-IB as of a date not
more than 17 business days prior to the
date on which such report is filed and
a Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with §1.16 as of a date not more
than one year prior to the date on
which such report is filed;

(3) A Form 1-FR-IB as of a date not
more than 17 business days prior to the
date on which such report is filed, Pro-
vided, however, that such applicant
shall be subject to a review by the ap-
plicant’s designated self-regulatory or-
ganization within six months of reg-
istration; or

(4) A guarantee agreement.

(B) Each person filing in accordance
with paragraphs (a)(2)(ii)(A) 1), (2) or
(3) of this section must include with
such financial report a statement de-
scribing the source of his current as-
sets and representing that his capital
has been contributed for the purpose of
operating his business and will con-
tinue to be used for such purpose.

(3)(1) The provisions of paragraph
(a)(2) of this section do not apply to
any person succeeding to and con-
tinuing the business of another futures
commission merchant. Each such per-
son who files an application for reg-
istration as a futures commission mer-
chant and who is not so registered in
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that capacity at the time of such filing
must file a Form 1-FR-FCM as of the
first month end following the date on
which his registration is approved.
Such report must be filed with the Na-
tional Futures Association, the Com-
mission and the designated self-regu-
latory organization, if any, not more
than 17 business days after the date for
which the report is made.

(ii) The provisions of paragraph (a)(2)
of this section do not apply to any per-
son succeeding to and continuing the
business of another introducing broker.

(A) Each such person who succeeds to
and continues the business of an intro-
ducing broker which was not operating
pursuant to a guarantee agreement, or
which was operating pursuant to a
guarantee agreement and was also a se-
curities broker or dealer at the time of
succession, who files an application for
registration as an introducing broker,
and who is not so registered in that ca-
pacity at the time of such filing, must
file with the National Futures Associa-
tion either a guarantee agreement with
his application for registration or a
Form 1-FR-IB as of the first month end
following the date on which his reg-
istration is approved. Such Form 1-FR-
IB must be filed not more than 17 busi-
ness days after the date for which the
report is made.

(B) Each such person who succeeds to
and continues the business of an intro-
ducing broker which was operating
pursuant to a guarantee agreement and
which was not also a securities broker
or dealer at the time of succession, who
files an application for registration as
an introducing broker, and who is not
so registered in that capacity at the
time of such filing, must file with the
National Futures Association either a
guarantee agreement or a Form 1-FR-
IB with his application for registra-
tion. If such person files a Form 1-FR-
IB with his application for registra-
tion, such person must also file a Form
1-FR-IB, certified by an independent
public accountant, as of a date no later
than the end of the month registration
is granted. The Form 1-FR-IB certified
by an independent public accountant
must be filed with the National Fu-
tures Association not more than 45
days after the date for which the report
is made.
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(b) Filing of financial reports. (1)(i) Ex-
cept as provided in paragraphs (b)(3)
and (h) of this section, each person reg-
istered as a futures commission mer-
chant must file a Form 1-FR-FCM as of
the close of business each month. Each
Form 1-FR-FCM must be filed no later
than 17 business days after the date for
which the report is made.

(ii) In addition to the monthly finan-
cial reports required by paragraph
(b)(1)(i) of this section, each person
registered as a futures commission
merchant must file a Form 1-FR-FCM
as of the close of its fiscal year, which
must be certified by an independent
public accountant in accordance with
§1.16, and must be filed no later than 90
days after the close of the futures com-
mission merchant’s fiscal year: Pro-
vided, however, that a registrant which
is registered with the Securities and
Exchange Commission as a securities
broker or dealer must file this report
not later than the time permitted for
filing an annual audit report under
§240.17a-5(d)(b) of this title.

(2)(1) Except as provided in para-
graphs (b)(3) and (h) of this section, and
except for an introducing broker oper-
ating pursuant to a guarantee agree-
ment which is not also a securities
broker or dealer, each person reg-
istered as an introducing broker must
file a Form 1-FR-IB semiannually as of
the middle and the close of each fiscal
year unless the introducing broker
elects, pursuant to paragraph (e)(1) of
this section, to file a Form 1-FR-IB
semiannually as of the middle and the
close of each calendar year. Each Form
1-FR-IB must be filed no later than 17
business days after the date for which
the report is made.

(ii) (A) In addition to the financial
reports required by paragraph (b)(2)(i)
of this section, each person registered
as an introducing broker must file a
Form 1-FR-IB as of the close of its fis-
cal year (even if it files semiannual re-
ports on a calendar year basis) which
must be certified by an independent
public accountant in accordance with
§1.16 no later than 90 days after the
close of each introducing broker’s fis-
cal year: Provided, however, that a reg-
istrant which is registered with the Se-
curities and Exchange Commission as a
securities broker or dealer must file
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this report not later than the time per-
mitted for filing an annual audit report
under §240.17a-5(d)(5) of this title.

(B) If an introducing broker has filed
previously a Form 1-FR-IB, certified by
an independent public accountant in
accordance with the provisions of para-
graphs (a)(2)(ii) or (j)(8) of this section
and §1.16 of this part, as of a date not
more than one year prior to the close
of such introducing broker’s fiscal
year, it need not have certified by an
independent public accountant the
Form 1-FR-IB filed as of the intro-
ducing broker’s first fiscal year-end
following the as of date of its initial
certified Form 1-FR-IB. In such a case,
the introducing broker’s Form 1-FR-IB
filed as of the close of the second fiscal
yvear-end following the as of date of its
initial certified Form 1-FR-IB must
cover the period of time between those
two dates and must be certified by an
independent public accountant in ac-
cordance with §1.16 of this part.

(iii) A Form 1-FR required to be cer-
tified by an independent public ac-
countant in accordance with §1.16
which is filed by a futures commission
merchant, an introducing broker or an
applicant for registration in either cat-
egory, must be filed in paper form and
may not be filed electronically.

(38) The provisions of paragraphs (b)(1)
and (b)(2) of this section may be met by
any person registered as a futures com-
mission merchant or as an introducing
broker who is a member of a designated
self-regulatory organization and con-
forms to minimum financial standards
and related reporting requirements set
by such designated self-regulatory or-
ganization in its bylaws, rules, regula-
tions, or resolutions and approved after
the effective date of these regulations
by the Commission pursuant to section
4f(b) of the Act and §1.52: Provided,
however, That each such registrant
shall promptly file with the Commis-
sion a true and exact copy of each fi-
nancial report which it files with such
designated self-regulatory organiza-
tion.
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(4) Upon receiving written notice
from any representative of the Na-
tional Futures Association, the Com-
mission or any self-regulatory organi-
zation of which it is a member, an ap-
plicant or registrant, except an appli-
cant for registration as an introducing
broker which has filed concurrently
with its application for registration a
guarantee agreement and which is not
also a securities broker or dealer,
must, monthly or at such times as
specified, furnish the National Futures
Association, the Commission or the
self-regulatory organization requesting
such information a Form 1-FR or such
other financial information as re-
quested by the National Futures Asso-
ciation, the Commission or the self-
regulatory organization. Each such
Form 1-FR or such other information
must be furnished within the time pe-
riod specified in the written notice, and
in accordance with the provisions of
paragraph (c) of this section.

(c) Where to file reports. (1) A report
filed by an introducing broker pursu-
ant to paragraph (b)(2)(i) or (b)(2)(ii) of
this section need be filed only with,
and will be considered filed when re-
ceived by, the National Futures Asso-
ciation. Other reports provided for in
this section will be considered filed
when received by the regional office of
the Commission with jurisdiction over
the state in which the registrant’s
principal place of business is located
and by the designated self-regulatory
organization, if any; and reports re-
quired to be filed by this section by an
applicant for registration will be con-
sidered filed when received by the Na-
tional Futures Association and by the
regional office of the Commission with
jurisdiction over the state in which the
applicant’s principal place of business
is located.

(2) Any report filed pursuant to para-
graph (b)(1) or (b)(4) of this section or
§1.12(a) which need not be certified in
accordance with §1.16 may be sub-
mitted to the Commission in electronic
form using a Commission-assigned Per-
sonal Identification Number, and oth-
erwise in accordance with instructions
issued by the Commission, if the fu-
tures commission merchant, intro-
ducing broker or a designated self-reg-
ulatory organization has provided the
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Commission with the means necessary
to read and to process the information
contained in such report.

(3) Any information required of a reg-
istrant by a self-regulatory organiza-
tion pursuant to paragraph (b)(4) of
this section need be furnished only to
such self-regulatory organization and
the Commission, and any information
required of an applicant by the Na-
tional Futures Association pursuant to
paragraph (b)(4) of this section need be
furnished only to the National Futures
Association and the Commission.

(4) Any guarantee agreement entered
into between a futures commission
merchant and an introducing broker in
accordance with the provisions of this
section need be filed only with, and
will be considered filed when received
by, the National Futures Association.

(d) Contents of financial reports. (1)
Each Form 1-FR filed pursuant to this
§1.10 which is not required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form
and contain:

(i) A statement of financial condition
as of the date for which the report is
made;

(ii) A statement of changes in owner-
ship equity for the period between the
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made;

(iii) A statement of changes in liabil-
ities subordinated to claims of general
creditors for the period between the
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made;

(iv) A statement of the computation
of the minimum capital requirements
pursuant to §1.17 as of the date for
which the report is made;

(v) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S.
commodity exchanges and for cus-
tomers’ dealer options accounts, and
the statement of secured amounts and
funds held in separate accounts for for-
eign futures and foreign options cus-
tomers in accordance with §30.7 of this
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chapter as of the date for which the re-
port is made; and

(vi) In addition to the information
expressly required, such futher mate-
rial information as may be necessary
to make the required statements and
schedules not misleading.

(2) Each Form 1-FR filed pursuant to
this §1.10 which is required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form
and contain:

(i) A statement of financial condition
as of the date for which the report is
made;

(ii) Statements of income (loss), cash
flows, changes in ownership equity, and
changes in liabilities subordinated to
claims of general creditors, for the pe-
riod between the date of the most re-
cent certified statement of financial
condition filed with the Commission
and the date for which the report is
made: Provided, That for an applicant
filing pursuant to paragraph (a)(2) of
this section the period must be the
year ending as of the date of the state-
ment of financial condition;

(iii) A statement of the computation
of the minimum capital requirements
pursuant to §1.17 as of the date for
which the report is made;

(iv) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S.
commodity exchanges and for cus-
tomers’ dealer options accounts, and
the statement of secured amounts and
funds held in separate accounts for for-
eign futures and foreign options cus-
tomers in accordance with §30.7 of this
chapter as of the date for which the re-
port is made;

(v) Appropriate footnote disclosures;

(vi) A reconciliation, including ap-
propriate explanations, of the state-
ment of the computation of the min-
imum capital requirements pursuant to
§1.17 and, for a futures commission
merchant only, the statements of seg-
regation requirements and funds in
segregation for customers trading on
U.S. commodity exchanges and for cus-
tomers’ dealer option accounts, and the
statement of secured amounts and
funds held in separate accounts for for-
eign futures and foreign options cus-
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tomers in accordance with §30.7 of this
chapter, in the certified Form 1-FR
with the applicant’s or registrant’s cor-
responding uncertified most recent
Form 1-FR filing when material dif-
ferences exist or, if no material dif-
ferences exist, a statement so indi-
cating; and

(vii) In addition to the information
expressly required, such further mate-
rial information as may be necessary
to make the required statements not
misleading.

(3) The statements required by para-
graphs (d)(2)(i) and (d)(2)(ii) of this sec-
tion may be presented in accordance
with generally accepted accounting
principles in the certified reports filed
as of the close of the registrant’s fiscal
year pursuant to paragraphs (b)(1)(ii)
or (b)(2)(ii) of this section or accom-
panying the application for registra-
tion pursuant to paragraph (a)(2) of
this section, rather than in the format
specifically prescribed by these regula-
tions: Provided, the statement of finan-
cial condition is presented in a format
as consistent as possible with the Form
1-FR and a reconciliation is provided
reconciling such statement of financial
condition to the statement of the com-
putation of the minimum capital re-
quirements pursuant to §1.17. Such rec-
onciliation must be certified by an
independent public accountant in ac-
cordance with §1.16.

(4) Attached to each Form 1-FR filed
pursuant to this section must be an
oath or affirmation that to the Dbest
knowledge and belief of the individual
making such oath or affirmation the
information contained in the Form 1-
FR is true and correct. The individual
making such oath or affirmation must
be:

(i) If the registrant or applicant is a
sole proprietorship, the proprietor; if a
partnership, any general partner; if a
corporation, the chief executive officer
or chief financial officer; and, if a lim-
ited liability company or limited li-
ability partnership, the chief executive
officer, the chief financial officer, the
manager, the managing member, or
those members vested with the man-
agement authority for the limited li-
ability company or limited liability
partnership; or
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(ii) If the registrant or applicant is
registered with the Securities and Ex-
change Commission as a securities
broker or dealer, the representative au-
thorized under §240.17a-5 of this title to
file for the securities broker or dealer
its Financial and Operational Com-
bined Uniform Single Report under the
Securities Exchange Act of 1934, Part
II, Part IIA, or Part II CSE. In the case
of a Form 1-FR filed via electronic
transmission in accordance with proce-
dures established by the Commission,
such transmission must be accom-
panied by the Commission-assigned
Personal Identification Number of the
authorized signer and such Personal
Identification Number will constitute
and become a substitute for the man-
ual signature of the authorized signer
for the purpose of making the oath or
affirmation referred to in this para-
graph.

(e) Election of fiscal year. (1) An appli-
cant wishing to establish a fiscal year
other than the calendar year may do so
by notifying the National Futures As-
sociation of its election of such fiscal
year, in writing, concurrently with the
filing of the Form 1-FR pursuant to
paragraph (a)(2) of this section, but in
no event may such fiscal year end more
than one year from the date of the
Form 1-FR filed pursuant to paragraph
(a)(2) of this section. An applicant that
does not so notify the National Futures
Association will be deemed to have
elected the calendar year as its fiscal
year.

(2) (1) A registrant must continue to
use its elected fiscal year, calendar or
otherwise, unless a change in such fis-
cal year has been approved pursuant to
this paragraph (e)(2).

(ii) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self-
regulatory organization an application
to change its fiscal year, a copy of
which the registrant must file with the
Commission. The application shall be
approved or denied in writing by the
designated self-regulatory organiza-
tion. The registrant must file imme-
diately with the Commission a copy of
any notice it receives from the des-
ignated self-regulatory organization to
approve or deny the registrant’s appli-
cation to change its fiscal year. A writ-
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ten notice of approval shall become ef-
fective upon the filing by the reg-
istrant of a copy with the Commission,
and a written notice of denial shall be
effective as of the date of the notice.

(B) A futures commission merchant
that is registered with the Securities
and Exchange Commission as a securi-
ties broker or dealer may file with its
designated self-regulatory organization
copies of any notice or application filed
with its designated examining author-
ity, pursuant to §240.17a-5(d)(1)(i) of
this title, for a change in fiscal year or
“as of”’ date for its annual audited fi-
nancial statement. The registrant
must also file immediately with the
designated self-regulatory organization
and the Commission copies of any no-
tice it receives from its designated ex-
amining authority to approve or deny
the registrant’s request for change in
fiscal year or ‘‘as of”’ date. Upon the re-
ceipt by the designated self-regulatory
organization and the Commission of
copies of any such notice of approval,
the change in fiscal year or ‘‘as of”
date referenced in the notice shall be
deemed approved under this paragraph
(e)(2).

(C) Any copy that under this para-
graph (e)(2) is required to be filed with
the Commission shall be filed with the
regional office of the Commission with
jurisdiction over the state in which the
registrant’s principal place of business
is located, and any copy or application
to be filed with the designated self-reg-
ulatory organization shall be filed at
its principal place of business.

(iii) Introducing broker registrants. (A)
An introducing broker may file with
the National Futures Association an
application to change its fiscal year,
which shall be approved or denied in
writing.

(B) An introducing broker that is
registered with the Securities and Ex-
change Commission as a securities
broker or dealer may file with the Na-
tional Futures Association copies of
any notice or application filed with its
designated examining authority, pursu-
ant to §240.17a-5(d)(1)(i) of this title,
for a change in fiscal year or ‘‘as of”
date for its annual audited financial
statement. The registrant must also
file immediately with the National Fu-
tures Association copies of any notice
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it receives from its designated exam-
ining authority to approve or deny the
registrant’s request for change in fiscal
year or ‘‘as of”’ date. Upon the receipt
by the National Futures Association of
copies of any such notice of approval,
the change in fiscal year or ‘‘as of”
date referenced in the notice shall be
deemed approved under this paragraph
(e)(2).

(f) Extension of time for filing
uncertified reports. (1) In the event a
registrant finds that it cannot file its
Form 1-FR, or, in accordance with
paragraph (h) of this section, its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, Part
ITIA, or Part II CSE (FOCUS report), for
any period within the time specified in
paragraphs (b)(1)(i) or (b)(2)(i) of this
section without substantial undue
hardship, it may request approval for
an extension of time, as follows:

(i) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self-
regulatory organization an application
for extension of time, a copy of which
the registrant must file with the Com-
mission. The application shall be ap-
proved or denied in writing by the des-
ignated self-regulatory organization.
The registrant must file immediately
with the Commission a copy of any no-
tice it receives from the designated
self-regulatory organization to approve
or deny the registrant’s request for ex-
tension of time. A written notice of ap-
proval shall become effective upon the
filing by the registrant of a copy with
the Commission, and a written notice
of denial shall be effective as of the
date of the notice.

(B) A futures commission merchant
that is registered with the Securities
and Exchange Commission as a securi-
ties broker or dealer may file with its
designated self-regulatory organization
a copy of any application that the reg-
istrant has filed with its designated ex-
amining authority, pursuant to §240.17-
ab(1)(5) of this title, for an extension of
time to file its FOCUS report. The reg-
istrant must also file immediately
with the designated self-regulatory or-
ganization and the Commission copies
of any notice it receives from its des-
ignated examining authority to ap-
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prove or deny the requested extension
of time. Upon receipt by the designated
self-regulatory organization and the
Commission of copies of any such no-
tice of approval, the requested exten-
sion of time referenced in the notice
shall be deemed approved under this
paragraph (f)(1).

(C) Any copy that under this subpara-
graph (f)(1)(i) is required to be filed
with the Commission shall be filed
with the regional office of the Commis-
sion with jurisdiction over the state in
which the registrant’s principal place
of business is located.

(i1) Introducing broker registrants. (A)
An introducing broker may file with
the National Futures Association an
application for extension of the time,
which shall be approved or denied in
writing.

(B) An introducing broker that is
registered with the Securities and Ex-
change Commission as a securities
broker or dealer may file with the Na-
tional Futures Association copies of
any application that the registrant has
filed with its designated examining au-
thority, pursuant to §240.17-a5(1)(5) of
this title, for an extension of time to
file its FOCUS report. The registrant
must also file immediately with the
National Futures Association copies of
any notice it receives from its des-
ignated examining authority to ap-
prove or deny the requested extension
of time. Upon the receipt by the Na-
tional Futures Association of a copy of
any such notice of approval, the re-
quested extension of time referenced in
the notice shall be deemed approved
under this paragraph (f)(1)(ii).

(2) In the event an applicant finds
that it cannot file its report for any pe-
riod within the time specified in para-
graph (b)(4) of this section without sub-
stantial undue hardship, it may file
with the National Futures Association
an application for an extension of time
to a specified date which may not be
more than 90 days after the date as of
which the financial statements were to
have been filed. The application must
state the reasons for the requested ex-
tension and must contain an agree-
ment to file the report on or before the
specified date. The application must be
received by the National Futures Asso-
ciation before the time specified in
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paragraph (b)(4) of this section for fil-
ing the report. Notice of such applica-
tion must be filed with the regional of-
fice of the Commission with jurisdic-
tion over the state in which the appli-
cant’s principal place of business is lo-
cated concurrently with the filing of
such application with the National Fu-
tures Association. Within ten calendar
days after receipt of the application for
an extension of time, the National Fu-
tures Association shall:

(i) Notify the applicant of the grant
or denial of the requested extension; or

(ii) Indicate to the applicant that ad-
ditional time is required to analyze the
request, in which case the amount of
time needed will be specified.

(g) Public availability of reports. (1)
Forms 1-FR filed pursuant to this sec-
tion, and FOCUS reports filed in lieu of
Forms 1-FR pursuant to paragraph (h)
of this section, will be treated as ex-
empt from mandatory public disclosure
for purposes of the Freedom of Infor-
mation Act and the Government in the
Sunshine Act and parts 145 and 147 of
this chapter, except for the informa-
tion described in paragraph (g)(2) of
this section.

(2) The following information in
Forms 1-FR, and the same or equiva-
lent information in FOCUS reports
filed in lieu of Forms 1-FR, will be pub-
licly available:

(i) The amount of the applicant’s or
registrant’s adjusted net capital; the
amount of its minimum net capital re-
quirement under §1.17 of this chapter;
and the amount of its adjusted net cap-
ital in excess of its minimum net cap-
ital requirement; and

(ii) The following statements and
footnote disclosures thereof: the State-
ment of Financial Condition in the cer-
tified annual financial reports of fu-
tures commission merchants and intro-
ducing brokers; the Statements (to be
filed by a futures commission mer-
chant only) of Segregation Require-
ments and Funds in Segregation for
customers trading on U.S. commodity
exchanges and for customers’ dealer
options accounts, and the Statement
(to be filed by a futures commission
merchant only) of Secured Amounts
and Funds held in Separate Accounts
for foreign futures and foreign options
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customers in accordance with §30.7 of
this chapter.

(3) [Reserved]

(4) All information that is exempt
from mandatory public disclosure
under paragraph (g)(1) of this section
will, however, be available for official
use by any official or employee of the
United States or any State, by any
self-regulatory organization of which
the person filing such report is a mem-
ber, by the National Futures Associa-
tion in the case of an applicant, and by
any other person to whom the Commis-
sion believes disclosure of such infor-
mation is in the public interest. Noth-
ing in this paragraph (g) will limit the
authority of any self-regulatory orga-
nization to request or receive any in-
formation relative to its members’ fi-
nancial condition.

(6) The independent accountant’s
opinion and a guarantee agreement
filed pursuant to this section will be
deemed public information.

(h) Filing option available to a futures
commission merchant or an introducing
broker that is also a securities broker or
dealer. Any applicant or registrant
which is registered with the Securities
and Exchange Commission as a securi-
ties broker or dealer may comply with
the requirements of this section by fil-
ing (in accordance with paragraphs (a),
(b), (¢), and (j) of this section) a copy of
its Financial and Operational Com-
bined Uniform Single Report under the
Securities Exchange Act of 1934, Part
II, Part ITA, or Part II CSE (FOCUS re-
port), in lieu of Form 1-FR: Provided,
however, That all information which is
required to be furnished on and sub-
mitted with Form 1-FR is provided
with such FOCUS report.

(i) Filing option available to an intro-
ducing broker or applicant for registration
as an introducing broker which is also a
country elevator. Any introducing
broker or applicant for registration as
an introducing broker which is also a
country elevator but which is not also
a securities broker or dealer may com-
ply with the requirements of this sec-
tion by filing (in accordance with para-
graphs (a), (b) and (c) of this section) a
copy of a financial report prepared by a
grain commission firm which has been
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authorized by the Deputy Vice Presi-
dent of the Commodity Credit Corpora-
tion of the United States Department
of Agriculture to provide a compilation
report of financial statements of ware-
housemen for purposes of TUniform
Grain Storage Agreements, and which
complies with the standards for inde-
pendence set forth in §1.16(b)(2) with
respect to the registrant or applicant:
Provided, however, That all information
which is required to be furnished on
and submitted with Form 1-FR is pro-
vided with such financial report, in-
cluding a statement of the computa-
tion of the minimum capital require-
ments pursuant to §1.17: And, provided
further, That the balance sheet is pre-
sented in a format as consistent as pos-
sible with the Form 1-FR and a rec-
onciliation is provided reconciling such
balance sheet to the statement of the
computation of the minimum capital
requirements pursuant to §1.17. At-
tached to each financial report filed
pursuant to this paragraph (i) must be
an oath or affirmation that to the best
knowledge and belief of the individual
making such oath or affirmation the
information contained therein is true
and correct. If the applicant or reg-
istrant is a sole proprietorship, then
the oath or affirmation must be made
by the proprietor; if a partnership, by a
general partner; or if a corporation, by
the chief executive officer or chief fi-
nancial officer.

(j) Requirements for guarantee agree-
ment. (1) A guarantee agreement filed
pursuant to this section must be signed
in a manner sufficient to be a binding
guarantee under local law by an appro-
priate person on behalf of the futures
commission merchant and the intro-
ducing broker, and each signature
must be accompanied by evidence that
the signatory is authorized to enter the
agreement on behalf of the futures
commission merchant or introducing
broker and is such an appropriate per-
son. For purposes of this paragraph (j),
an appropriate person shall be the pro-
prietor, if the firm is a sole proprietor-
ship; a general partner, if the firm is a
partnership; and either the chief execu-
tive officer or the chief financial offi-
cer, if the firm is a corporation.
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(2) No futures commission merchant
may enter into a guarantee agreement
if:

(i) It knows or should have known
that its adjusted net capital is less
than the amount set forth in §1.12(b);
or

(ii) There is filed against the futures
commission merchant an adjudicatory
proceeding brought by or before the
Commission pursuant to the provisions
of sections 6(c), 6(d), 6¢c, 6d, 8a or 9 of
the Act or §§3.55, 3.56 or 3.60 of this
chapter.

(3) A guarantee agreement filed in
connection with an application for ini-
tial registration as an introducing
broker in accordance with the provi-
sions of §3.10(a) of this chapter shall
become effective upon the granting of
registration or, if appropriate, a tem-
porary license, to the introducing
broker. A guarantee agreement filed
other than in connection with an appli-
cation for initial registration as an in-
troducing broker shall become effec-
tive as of the date agreed to by the par-
ties.

(4)(Q) If the registration of the intro-
ducing broker is suspended, revoked, or
withdrawn in accordance with the pro-
visions of this chapter, the guarantee
agreement shall expire as of the date of
such suspension, revocation or with-
drawal.

(ii) If the registration of the futures
commission merchant is suspended or
revoked, the guarantee agreement
shall expire 30 days after such suspen-
sion or revocation, or at such earlier
time as may be approved by the Com-
mission, the introducing broker, and
the introducing broker’s designated
self-regulatory organization.

(6) A guarantee agreement may be
terminated at any time during the
term thereof:

(i) By mutual written consent of the
parties, signed by an appropriate per-
son on behalf of each party, with
prompt written notice thereof, signed
by an appropriate person on behalf of
each party, to the Commission and to
the designated self-regulatory organi-
zations of the futures commission mer-
chant and the introducing broker;

(ii) For good cause shown, by either
party giving written notice of its in-
tention to terminate the agreement,
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signed by an appropriate person, to the
other party to the agreement, to the
Commission, and to the designated
self-regulatory organizations of the fu-
tures commission merchant and the in-
troducing broker; or

(iii) By either party giving written
notice of its intention to terminate the
agreement, signed by an appropriate
person, at least 30 days prior to the
proposed termination date, to the
other party to the agreement, to the
Commission, and to the designated
self-regulatory organizations of the fu-
tures commission merchant and the in-
troducing broker.

(6) The termination of a guarantee
agreement by a futures commission
merchant or an introducing broker, or
the expiration of such an agreement,
shall not relieve either party from any
liability or obligation arising from acts
or omissions which occurred during the
term of the agreement.

(7) An introducing broker may not si-
multaneously be a party to more than
one guarantee agreement: Provided,
however, That the provisions of this
paragraph (j)(7) shall not be deemed to
preclude an introducing broker from
entering into a guarantee agreement
with another futures commission mer-
chant if the introducing broker or the
futures commission merchant which is
a party to the existing agreement has
provided notice of termination of the
existing agreement in accordance with
the provisions of paragraph (j)(6) of
this section, and the new guarantee
agreement does not become effective
until the day following the date of ter-
mination of the existing agreement:
And, provided further, That the provi-
sions of this paragraph (j)(7) shall not
be deemed to preclude an introducing
broker from entering into a guarantee
agreement with another futures com-
mission merchant if the futures com-
mission merchant which is a party to
the existing agreement ceases to re-
main registered and the existing agree-
ment would therefore expire in accord-
ance with the provisions of paragraph
(j)(4)(ii) of this section.

(8)(1)(A) An introducing broker that
is a party to a guarantee agreement
that has been terminated in accordance
with the provisions of paragraph (j)(5)
of this section, or that is due to expire
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in accordance with the provisions of
paragraph (j)(4)(ii) of this section, must
cease doing business as an introducing
broker on or before the effective date
of such termination or expiration un-
less, on or before 10 days prior to the
effective date of such termination or
expiration or such other period of time
as the Commission or the designated
self-regulatory organization may allow
for good cause shown, the introducing
broker files with its designated self-
regulatory organization either a new
guarantee agreement effective as of the
day following the date of termination
of the existing agreement, or, in the
case of a guarantee agreement that is
due to expire in accordance with the
provisions of paragraph (j)(4)(ii) of this
section, a new guarantee agreement ef-
fective on or before such expiration, or
either:

(I) A Form 1-FR-IB certified by an
independent public accountant in ac-
cordance with §1.16 as of a date not
more than 45 days prior to the date on
which the report is filed; or

(2) A Form 1-FR-IB as of a date not
more than 17 business days prior to the
date on which the report is filed and a
Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with §1.16 as of a date not more
than one year prior to the date on
which the report is filed.

(B) Each person filing a Form 1-FR-
IB in accordance with this section
must include with the financial report
a statement describing the source of
his current assets and representing
that his capital has been contributed
for the purpose of operating his busi-
ness and will continue to be used for
such purpose.

(ii)(A) Notwithstanding the provi-
sions of paragraph (j)(8)(i) of this sec-
tion or of §1.17(a), an introducing
broker that is a party to a guarantee
agreement that has been terminated in
accordance with the provisions of para-
graph (j)(6)(ii) of this section shall not
be deemed to be in violation of the
minimum adjusted net capital require-
ment of §1.17(a)(1)(ii) or (a)(2) for 30
days following such termination. Such
an introducing broker must cease
doing Dbusiness as an introducing
broker on or after the effective date of
such termination, and may not resume
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doing Dbusiness as an introducing
broker unless and until it files a new
agreement or either:

(I) A Form 1-FR-IB certified by an
independent public accountant in ac-
cordance with §1.16 as of a date not
more than 45 days prior to the date on
which the report is filed; or

(2) A Form 1-FR-IB as of a date not
more than 17 business days prior to the
date on which the report is filed and a
Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with §1.16 as of a date not more
than one year prior to the date on
which the report is filed.

(B) Each person filing a Form 1-FR-
IB in accordance with this section
must include with the financial report
a statement describing the source of
his current assets and representing
that his capital has been contributed
for the purpose of operating his busi-
ness and will continue to be used for
such purpose.

(k) Filing option available to an intro-
ducing broker. (1) Any introducing
broker or applicant for registration as
an introducing broker which is not op-
erating or intending to operate pursu-
ant to a guarantee agreement may
comply with the requirements of this
section by filing (in accordance with
paragraphs (a), (b) and (c¢c) of this sec-
tion) a Form 1-FR-IB in lieu of a Form
1-FR-FCM.

(2) If an introducing broker or appli-
cant therefor avails itself of the filing
option available under paragraph (k)(1)
of this section, the report required to
be filed in accordance with §1.16(c)(5) of
this part must be filed as of the date of
the Form 1-FR-IB being filed, and such
an introducing broker or applicant
therefor must maintain its financial
records and make its monthly formal
computation of its adjusted net cap-
ital, as required by §1.18 of this part, in
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a manner consistent with Form 1-FR-
IB.

(The information collection requirements
contained in §1.10 were approved by the Of-
fice of Management and Budget under con-
trol number 3038-0024; in paragraphs (a) and
(b) under control number 3038-0023; and in
paragraph (f) under control number 3038-
0003.)

[43 FR 39967, Sept. 8, 1978, as amended at 45
FR 80491, Dec. 5, 1980; 46 FR 63035, Dec. 30,
1981; 48 FR 35280, Aug. 3, 1983; 49 FR 39524,
Oct. 9, 1984; 53 FR 4611, Feb. 17, 1988; 53 FR
7179, Mar. 7, 1988; 57 FR 23143, June 2, 1992; 58
FR 10953, Feb. 23, 1993; 58 FR 12988, Mar. 8,
1993; 58 FR 19589, Apr. 15, 1993; 59 FR 5525,
Feb. 7, 1994; 62 FR 4639, Jan. 31, 1997; 62 FR
10444, Mar. 7, 1997; 62 FR 33007, June 18, 1997;
66 FR 53516, Oct. 23, 2001; 69 FR 41425, July 9,
2004; 69 FR 49795, Aug. 12, 2004; 69 FR 55949,
Sept. 17, 2004; 71 FR 5592, Feb. 2, 2006]

§1.11 [Reserved]

§1.12 Maintenance of minimum finan-
cial requirements by futures com-
mission merchants and introducing
brokers.

(a) Each person registered as a fu-
tures commission merchant or who
files an application for registration as
a futures commission merchant, and
each person registered as an intro-
ducing broker or who files an applica-
tion for registration as an introducing
broker (except for an introducing
broker or applicant for registration as
an introducing broker operating pursu-
ant to, or who has filed concurrently
with its application for registration, a
guarantee agreement and who is not
also a securities broker or dealer), who
knows or should have known that its
adjusted net capital at any time is less
than the minimum required by §1.17 or
by the capital rule of any self-regu-
latory organization to which such per-
son is subject, if any, must:

(1) Give telephonic notice, to be con-
firmed in writing by facsimile notice,
as set forth in paragraph (i) of this sec-
tion that the applicant’s or registrant’s
adjusted net capital is less than re-
quired by §1.17 or by other capital rule,
identifying the applicable capital rule.
The notice must be given immediately
after the applicant or registrant knows
or should know that its adjusted net
capital is less than required by any of
the aforesaid rules to which the appli-
cant or registrant is subject; and



