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that would preclude the futures com-
mission merchant, the Material Affili-
ated Person, the foreign futures au-
thority or other foreign regulatory au-
thority from providing such informa-
tion to the Commission; or

(2) The foreign futures authority or
other foreign regulatory authority
with whom the Material Affiliated Per-
son files such reports has entered into
an information sharing agreement with
the Commission which is in effect as of
the futures commission merchant’s fis-
cal year-end and which will allow the
Commission to obtain the type of infor-
mation required herein. The futures
commission merchant shall file a copy
of the original report and a copy trans-
lated into the English language. For
the purposes of this section, the term
“Foreign Futures Authority” shall
have the meaning set forth in section
1a(10) of the Act.

(f) Confidentiality. All information ob-
tained by the Commission pursuant to
the provisions of this section from a fu-
tures commission merchant concerning
a Material Associated Person shall be
deemed confidential information for
the purposes of section 8 of the Act.

(g) Implementation schedule. Each fu-
tures commission merchant registered
as of December 31, 1994 and subject to
the requirements of this section shall
file the information required by para-
graph (a)(1) of this section no later
than April 30, 1995 and the information
required by paragraph (a)(2) of this sec-
tion no later than May 15, 1995. Each
futures commission merchant whose
registration becomes effective after
December 31, 1994 and is subject to the
requirements of this section shall file
the information required by paragraph
(a)(1) of this section within 60 calendar
days after registration is granted, or
by April 30, 1995, whichever comes later
and the information required by para-
graph (a)(2) of this section within 105
calendar days after registration is
granted or by May 15, 1995, whichever
comes later.

[69 FR 66690, Dec. 28, 1994; 60 FR 13901, Mar.

15, 1995]

§1.16 Qualifications and reports of ac-
countants.

(a) Definitions—(1) Accountant’s report.
The term ‘‘accountant’s report,” when
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used in regard to financial statements
and schedules, means a document in
which an independent licensed or cer-
tified public accountant indicates the
scope of the audit (or examination)
which he has made and sets forth his
opinion regarding the financial state-
ments and schedules taken as a whole
or an assertion to the fact that an
overall opinion cannot be expressed.
When an overall opinion cannot be ex-
pressed, the reasons therefore must be
stated.

(2) Audit or examination. The terms
“audit’” and ‘‘examination,’” when used
in regard to financial statements and
schedules, mean an examination of the
statements and schedules by an ac-
countant in accordance with generally
accepted auditing standards for the
purposes of expressing an opinion
thereon.

(3) Certified. The term ‘‘certified,”
when used in regard to financial state-
ments and schedules, means audited
and reported upon with an opinion ex-
pressed by an independent certified
public accountant or independent Ii-
censed public accountant.

(4) Customer. The term ‘‘customer”
means customer (as defined in §1.3(k))
and option customer (as defined in
§1.3(jj) of this part and in §32.1(c) of
this chapter) and includes a foreign fu-
tures and foreign options customer (as
defined in §30.1(c) of this chapter).

(b) Qualifications of accountants. (1)
The Commission will recognize any
person as a certified public accountant
who is duly registered and in good
standing as such under the laws of the
place of his residence or principal of-
fice. The Commission will recognize
any person as a licensed public ac-
countant who was duly licensed on or
before December 31, 1970, and is in good
standing as such under the laws of the
place of his residence or principal of-
fice.

(2) The Commission will not recog-
nize any certified public accountant or
licensed public accountant as inde-
pendent who is not in fact independent.
For example, an accountant will not be
considered independent with respect to
any applicant or registrant or any par-
ent, subsidiary, or other affiliate of
such applicant or registrant (i) in
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which, during the period of his profes-
sional engagement to examine the fi-
nancial statements and schedules being
reported on or at the date of his report,
he or his firm or a member thereof had,
or was committed to acquire, any di-
rect financial interest or any material
indirect financial interest, or (ii) with
which, during the period of his profes-
sional engagement to examine the fi-
nancial statements and schedules being
reported on, at the date of his report or
during the period covered by the finan-
cial statements, he or his firm or a
member thereof was connected as a
promoter, underwriter, voting trustee,
director, officer, or employee, except
that a firm will be deemed independent
with respect to an applicant or reg-
istrant and its affiliates if a former
employee or officer of such applicant
or registrant or any such affiliate is
employed by the firm and such indi-
vidual has completely disassociated
himself from the applicant or reg-
istrant and its affiliates and does not
participate in auditing financial state-
ments and schedules of the applicant or
registrant or its affiliates covering any
period of his employment by the appli-
cant or registrant or its affiliates. An
accountant will not be considered inde-
pendent if he or his firm or a member
thereof performs manual or automated
bookkeeping services or assumes re-
sponsibility for maintenance of the ac-
counting records, including accounting
classification decisions, of such appli-
cant or registrant or any of its affili-
ates. For the purposes of this §1.16(b),
the term ‘‘member’” means all partners
in the firm and all professional em-
ployees participating in the audit or lo-
cated in the office of the firm partici-
pating in a significant portion of the
audit.

(3) In determining whether an ac-
countant may in fact not be inde-
pendent with respect to a particular
applicant or registrant, the Commis-
sion will give appropriate consider-
ation to all relevant circumstances, in-
cluding evidence bearing on all rela-
tionships between the accountant and
that applicant or registrant or any af-
filiate thereof, and will not confine
itself to the relationship existing in
connection with the filing of reports
with the Commission.
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(c) Accountant’s reports—(1) Technical
requirements. The accountant’s report
(1) must be dated, (ii) must be signed
manually, (iii) must indicate the city
and State where issued and (iv) must
identify without detailed enumeration
the financial statements covered by
the report.

(2) Representations as to the audit. The
accountant’s report (i) must state
whether the audit was made in accord-
ance with generally accepted auditing
standards, and (ii) must designate any
auditing procedures deemed necessary
by the accountant under the cir-
cumstances of the particular case
which have been omitted and the rea-
sons for their omission. However, noth-
ing in this paragraph (c)(2) shall be
construed to imply authority for the
omission of any procedure which inde-
pendent accountants would ordinarily
employ in the course of an audit made
for the purposes of expressing the opin-
ion required by paragraph (c)(3) of this
section.

(3) Opinion to be expressed. The ac-
countant’s report must state clearly:
(i) The opinion of the accountant with
respect to the financial statements and
schedules covered by the report and the
accounting principles and practices re-
flected therein and (ii) the opinion of
the accountant as to the consistency of
the application of the accounting prin-
ciples, or as to any changes in such
principles which have material effect
on the financial statements and sched-
ules.

(4) Exceptions. Any matters to which
the accountant takes exception must
be clearly identified, such exceptions
specifically and clearly stated, and to
the extent practicable, the effect of
each exception on related financial
statements and schedules given.

(5) Accountant’s report on material in-
adequacies. A registrant must file con-
currently with the annual audit report
a supplemental report by the account-
ant describing any material inadequa-
cies found to exist or found to have ex-
isted since the date of the previous
audit. An applicant must file concur-
rently with the audit report a supple-
mental report by the accountant de-
scribing any material inadequacies
found to exist as of the date of the
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Form 1-FR being filed: Provided, how-
ever, That if such applicant is reg-
istered with the Securities and Ex-
change Commission as a securities
broker or dealer, and it files (in accord-
ance with §1.10(h)) a copy of its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, Part
ITIA, or Part II CSE, in lieu of Form 1-
FR, the accountant’s supplemental re-
port must be made as of the date of
such report. The supplemental report
must indicate any corrective action
taken or proposed by the applicant or
registrant in regard thereto. If the
audit did not disclose any material in-
adequacies, the supplemental report
must so state.

(d) Audit objectives. (1) The audit must
be made in accordance with generally
accepted auditing standards and must
include a review and appropriate tests
of the accounting system, the internal
accounting control, and the procedures
for safeguarding customer and firm as-
sets in accordance with the provisions
of the Act and the regulations there-
under, since the prior examination
date. The audit must include all proce-
dures necessary under the cir-
cumstances to enable the independent
licensed or certified public accountant
to express an opinion on the financial
statements and schedules. The scope of
the audit and review of the accounting
system, the internal controls, and pro-
cedures for safeguarding customer and
firm assets must be sufficient to pro-
vide reasonable assurance that any ma-
terial inadequacies existing at the date
of the examination in (i) the account-
ing system, (ii) the internal accounting
controls, and (iii) the procedures for
safeguarding customer and firm assets
(including, in the case of a futures
commission merchant, the segregation
requirements of section 4d(a)(2) of the
Act and these regulations and the se-
cured amount requirements of the Act
and these regulations) will be discov-
ered. Additionally, as specified objec-
tives the audit must include reviews of
the practices and procedures followed
by the registrant in making (A) peri-
odic computations of the minimum fi-
nancial requirements pursuant to §1.17
and (B) in the case of a futures com-
mission merchant, daily computations
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of the segregation requirements of sec-
tion 4d(a)(2) of the Act and these regu-
lations and the secured amount re-
quirements of the Act and these regu-
lations.

(2) A material inadequacy in the ac-
counting system, the internal account-
ing controls, the procedures for safe-
guarding customer and firm assets, and
the practices and procedures referred
to in paragraph (d)(1) of this section
which is to be reported in accordance
with paragraph (e)(2) of this section in-
cludes any conditions which contrib-
uted substantially to or, if appropriate
corrective action is not taken, could
reasonably be expected to:

(i) Inhibit an applicant or registrant
from promptly completing trans-
actions or promptly discharging his re-
sponsibilities to customers or other
creditors;

(ii) Result in material financial loss;

(iii) Result in material misstatement
of the applicant’s or registrant’s finan-
cial statements and schedules; or

(iv) Result in violations of the Com-
mission’s segregation or secured
amount (in the case of a futures com-
mission merchant), recordkeeping or
financial reporting requirements to the
extent that could reasonably be ex-
pected to result in the conditions de-
scribed in paragraph (d)(2) (i), (ii), or
(iii) of this section.

(e) Extent and timing of audit proce-
dures. (1) The extent and timing of
audit procedures are matters for the
independent public accountant to de-
termine on the basis of his review and
evaluation of existing internal controls
and other audit procedures performed
in accordance with generally accepted
auditing standards and the audit objec-
tives set forth in paragraph (d) of this
section. In determining the extent of
testing, consideration must be given to
the materiality of an area and to the
possible effect on the financial state-
ments and schedules of a material
misstatement in a related account.

(2) If during the course of an audit or
interim work, the independent public
accountant determines that any mate-
rial inadequacies exist in the account-
ing system, in the internal accounting
control, in the procedures for safe-
guarding customer or firm assets, or as
otherwise defined in paragraph (d) of



§1.16

this section, he must call such inad-
equacies to the attention of the appli-
cant or registrant, which has the re-
sponsibility to give notice to the Na-
tional Futures Association and, if an
applicant, or the Commission and the
designated self-regulatory organiza-
tion, if any, if a registrant, in accord-
ance with paragraphs (d) and (g) of
§1.12: Provided, however, That if the ap-
plicant or registrant is an introducing
broker or applicant for registration as
an introducing broker, it also has the
responsibility to give notice to the Na-
tional Futures Association, the des-
ignated self-regulatory organization, if
any, and every futures commission
merchant carrying or intending to
carry customer accounts for the intro-
ducing broker or applicant for registra-
tion as an introducing broker. The ap-
plicant or registrant must also furnish
the accountant with a copy of said no-
tice within three (3) business days. If
the accountant fails to receive such no-
tice from the applicant or registrant
within three (3) business days, or if he
disagrees with the statements con-
tained in the notice of the applicant or
registrant, the accountant must inform
the National Futures Association, in
the case of an applicant, or the Com-
mission and the designated self-regu-
latory organization, if any, in the case
of a registrant, by reporting the mate-
rial inadequacy and, in the case of an
applicant or registrant which is an in-
troducing broker or applicant for reg-
istration as in introducing broker, the
accountant must also inform the Na-
tional Futures Association, the des-
ignated self-regulatory organization, if
any, and every futures commission
merchant carrying or intending to
carry customer accounts for the intro-
ducing an introducing broker, within
three (3) business days thereafter. Such
report from the accountant must, if
the applicant or registrant failed to
file a notice, describe the material in-
adequacies found to exist. If the appli-
cant or registrant filed a notice, the
accountant must file a report detailing
the aspects, if any, of the applicant’s or
registrant’s notice with which the ac-
countant does not agree.

(f)(1) Extension of time for filing au-
dited reports. In the event a registered
futures commission merchant or a reg-
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istered introducing broker finds that it
cannot file, without substantial undue
hardship, its certified financial state-
ments and schedules for any year with-
in the time specified in §1.10 (b)(1)(ii)
or §1.10 (b)(2)(ii) of this part, as appli-
cable, such registrants may request ap-
proval for an extension of time, as fol-
lows:

(1) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self-
regulatory organization an application
for an extension of time, a copy of
which the registrant must file with the
Commission. The application shall be
approved or denied in writing by the
designated self-regulatory organiza-
tion. The registrant must file imme-
diately with the Commission a copy of
any notice it receives from the des-
ignated self-regulatory organization to
approve or deny the registrant’s re-
quest for extension of time. A written
notice of approval shall become effec-
tive upon the filing by the registrant of
a copy with the Commission, and a
written notice of denial shall be effec-
tive as of the date of the notice.

(B) A futures commission merchant
that is registered with the Securities
and Exchange Commission as a securi-
ties broker or dealer may file with its
designated self-regulatory organization
a copy of any application that the reg-
istrant has filed with its designated ex-
amining authority, pursuant to §240.17-
ab(l)(1)of this title, for an extension of
time to file audited annual financial
statements. The registrant must also
file immediately with the designated
self-regulatory organization and the
Commission copies of any notice it re-
ceives from its designated examining
authority to approve or deny the re-
quested extension of time. Upon receipt
by the designated self-regulatory orga-
nization and the Commission of copies
of any such notice of approval, the re-
quested extension of time referenced in
the notice shall be deemed approved
under this paragraph (f)(1)(1).

(C) Any copy that under this para-
graph (f)(1)(i) is required to be filed
with the Commission shall be filed
with the regional office of the Commis-
sion with jurisdiction over the state in
which the registrant’s principal place
of business is located.
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(ii) Introducing broker registrants. (A)
An introducing broker may file with
the National Futures Association an
application for extension of time,
which shall be approved or denied in
writing.

(B) An introducing broker that is
registered with the Securities and Ex-
change Commission as a securities
broker or dealer may file with the Na-
tional Futures Association copies of
any application that the registrant has
filed with its designated examining au-
thority, pursuant to §240.17-a5(l)(1) of
this title, for an extension of time to
file audited annual financial state-
ments. The registrant must also file
immediately with the National Futures
Association copies of any notice it re-
ceives from its designated examining
authority to approve or deny the re-
quested extension of time. Upon the re-
ceipt by the National Futures Associa-
tion of a copy of any such notice of ap-
proval, the requested extension of time
referenced in the notice shall be
deemed approved under this paragraph
O@O)(i).

(2) Exemption requests. On the written
request of any designated self-regu-
latory organization or registrant, or on
its own motion, the Commission may
grant an extension of time or an ex-
emption from any of the certified fi-
nancial reporting requirements of this
chapter either unconditionally or on
specified terms and conditions.

(g) Replacement of accountant. (1) In
the event (i) the independent public ac-
countant who was previously engaged
as the principal accountant to audit an
applicant’s or registrant’s financial
statements resigns (or indicates he de-
clines to stand for re-election after the
completion of the current audit) or is
dismissed as the applicant’s or reg-
istrant’s principal accountant, (ii) an-
other independent accountant is en-
gaged as principal accountant, or (iii)
an independent accountant on whom
the principal accountant expresses reli-
ance in his report regarding a sub-
sidiary resigns (or formally indicates
he declines to stand for re-election
after completion of the current audit)
or is dismissed or another independent
public accountant is engaged to audit
that subsidiary, an applicant shall file
written notice of such occurrence with
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the National Futures Association, and
a registrant shall file written notice of
such occurrence with the Commission
at its principal office in Washington,
DC, and with the designated self-regu-
latory organization, if any, not more
than 15 business days after such occur-
rence.

(2) Such notice must state (i) the
date of such resignation (or declination
to stand for re-election, dismissal or
engagement) and (ii) whether, in con-
nection with the audit of the two most
recent fiscal years and any subsequent
interim period preceding such resigna-
tion, dismissal or engagement, there
were any disagreements with the
former accountant on any matter of
accounting principles or practices, fi-
nancial statements disclosure, auditing
scope or procedures, or compliance
with the applicable rules of the Com-
mission, which, if not resolved to the
satisfaction of the former accountant,
would have caused him to make ref-
erence in connection with his report to
the subject matter of the disagree-
ments (if so, describe such disagree-
ments). The disagreements required to
be reported in this paragraph (g)(2) in-
clude both those resolved to the former
accountant’s satisfaction and those not
resolved to the former accountant’s
satisfaction. Disagreements con-
templated by this paragraph (g)(2) are
those which occur at the decision-mak-
ing level, i.e., between personnel of the
applicant or registrant responsible for
presentation of its financial state-
ments and schedules and personnel of
the accounting firm responsible for
rendering its report. The notice must
also state whether the accountant’s re-
port on the financial statements and
schedules for any of the past two years
contained an adverse opinion or a dis-
claimer of opinion or was qualified as
to uncertainties, audit scope, or ac-
counting principles (if so, describe the
nature of each such adverse opinion,
disclaimer of opinion, or qualification).
An applicant must also request the
former accountant to furnish the appli-
cant with a letter addressed to the Na-
tional Futures Association, and a reg-
istrant must also request the former
accountant to furnish the registrant
with a letter addressed to the Commis-
sion, stating whether he agrees with
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the statements contained in the notice
of the applicant or registrant and, if
not, stating the respects in which he
does not agree. Each copy of the notice
and accountant’s letter must be manu-
ally signed by the sole proprietor or a
general partner or a duly authorized
corporate officer of the applicant or
registrant, as appropriate, and by the
accountant.

(3) If (i) within the 24 months prior to
the date of the most recent audited fi-
nancial statement, a notice has been
filed pursuant to paragraph (g)(1) of
this section reporting a change of ac-
countants, (ii) included in such filing
there is a reported disagreement on
any matters of accounting principles or
practices, financial statements disclo-
sure, auditing scope, or noncompliance
with the applicable rules of the Com-
mission, (iii) during the fiscal year in
which the change in accountants took
place or during the subsequent fiscal
year, there have been any transactions
or events similar to those which in-
volved a reported disagreement, and
(iv) such transactions or events are
material and were accounted for or dis-
closed in a manner different from that
which the former accountant appar-
ently would have concluded was re-
quired, the existence and nature of the
disagreements and also the effect on
the financial statements must be stat-
ed in a written notice to the National
Futures Association, in the case of an
applicant, or to the Commission at its
principal office in Washington, DC, and
the designated self-regulatory organi-
zation, if any, in the case of a reg-
istrant, if the method which the former
accountant apparently would have con-
cluded was required had been followed.
These disclosures need not be made if
the method asserted by the former ac-
countant ceases to be generally accept-
ed because of authoritative standards
or interpretations subsequently issued.
The notice required by this paragraph
(2)(3) must be filed by the applicant or
registrant concurrently with the finan-
cial statements and schedules to which
it pertains.

(h) Exemption for introducing broker or
applicant therefor. The provisions of
this section do not apply to an intro-
ducing broker which is operating pur-
suant to a guarantee agreement, nor do
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such provisions apply to an applicant
for registration as an introducing
broker who files concurrently with
such application a guarantee agree-
ment, provided such introducing
broker or applicant therefor is not also
a securities broker or dealer.

(Approved by the Office of Management and
Budget under control numbers 3038-0007,
3038-0024)

[43 FR 39970, Sept. 8, 1978, as amended at 46
FR 54516, Nov. 3, 1981; 46 FR 63035, Dec. 30,
1981; 48 FR 35284, Aug. 3, 1983; 49 FR 39526,
Oct. 9, 1984; 52 FR 28995, Aug. 5, 1987; 53 FR
4612, Feb. 17, 1988; 69 FR 41426, July 9, 2004; 69
FR 49798, Aug. 12, 2004; 71 FR 5593, Feb. 2,
2006]

§1.17 Minimum financial require-
ments for futures commission mer-
chants and introducing brokers.

(a)(1)(i) Except as provided in para-
graph (a)(2)(i) of this section, each per-
son registered as a futures commission
merchant must maintain adjusted net
capital equal to or in excess of the
greatest of:

(A) $250,000;

(B) The futures commission mer-
chant’s risk-based capital requirement
computed as follows:

(I) Eight percent of the total risk
margin requirement (as defined in
§1.17(b)(8)) for positions carried by the
futures commission merchant in cus-
tomer accounts (as defined in
§1.17(b)(7)), plus

(2) Four percent of the total risk
margin requirement (as defined in
§1.17(b)(8)) for positions carried by the
futures commission merchant in non-
customer accounts (as defined in
§1.17(b)(4)).

(C) The amount of adjusted net cap-
ital required by a registered futures as-
sociation of which it is a member; or

(D) For securities brokers and deal-
ers, the amount of net capital required
by Rule 15c3-1(a) of the Securities and
Exchange Commission (17 CFR 240.15¢3-
1(a)).

(ii) Each person registered as a fu-
tures commission merchant engaged in
soliciting or accepting orders and cus-
tomer funds related thereto for the
purchase or sale of any commodity for



