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initial decision and order of the Ad-
ministrative Law Judge, the pleadings 
filed on behalf of the parties who are 
participating in the appeal and such 
other parts of the record designated by 
the parties to the appeal in accordance 
with the procedures set forth in para-
graph (e)(1) of this section. The Pro-
ceedings Clerk shall cause one copy of 
the appendix to be served on each of 
the parties to the appeal and shall 
cause ten copies of the appendix to be 
placed in the docket of the proceeding 
for the use of the Commission. 

(3) Objections to appendix. Any party 
who believes that an error or omission 
has been made in the preparation of 
the appendix or that the appendix is 
misleading, prejudicial or otherwise in-
adequate may on that basis file a mo-
tion with the Commission to amend or 
supplement the appendix within 30 
days of the date of the mailing of the 
appendix. 
The Commission has determined that 
once an appeal goes to the Commission, 
it is in a better position than the Chief 
Administrative Law Judge to review 
motions objecting to the appendix or 
seeking to supplement the appendix. 
Consequently, upon the adoption of 
this amendment, the Commission and 
not the Chief Administrative Law 
Judge will consider any objection to 
the appendix pursuant to paragraph 
(e)(3) of this section. As provided by 
the amendment, a motion raising ob-
jections to the appendix must be filed 
within 30 days after the date of the 
mailing of the appendix. 

(f) Effect of failure to file an appeal. 
Timely appeal to the Commission for 
review of an initial decision is manda-
tory as a prerequisite to seeking judi-
cial review of a final decision entered 
pursuant to these Rules of Practice. 

(7 U.S.C. Secs. 4a, 12a; 5 U.S.C. Sec. 10) 

[41 FR 2511, Jan. 16, 1976, as amended at 41 
FR 18071, Apr. 30, 1976; 41 FR 19932, May 14, 
1976; 47 FR 5999, Feb. 10, 1982; 60 FR 54802, 
Oct. 26, 1995; 61 FR 21954, May 13, 1996; 63 FR 
55794, Oct. 19, 1998; 63 FR 68829, Dec. 14, 1998; 
64 FR 30903, June 9, 1999] 

§ 10.103 Oral argument before the 
Commission. 

(a) Request. Any party may file with 
the Proceedings Clerk a request in 
writing for the opportunity to present 

oral argument before the Commission, 
which the Commission may in its dis-
cretion grant or deny. A request for 
oral argument must be made within 
the time provided for filing the initial 
briefs. 

(b) Time allowed. Unless otherwise di-
rected by the Commission, not more 
than one-half hour will be allowed for 
oral argument by any participant. 
Where the same or similar interests are 
represented by more than one partici-
pant, an aggregate of not more than 
one-half hour will be allowed the inter-
ests so represented irrespective of the 
number of participants, the time to be 
divided equally among such partici-
pants or as they may agree among 
themselves. In appropriate cases the 
Commission may, in its discretion, ex-
tend, shorten or reallocate the time 
prescribed herein. 

(c) Reporting and transcription. Oral 
arguments before the Commission shall 
be reported and transcribed in written 
form unless the Commission shall di-
rect otherwise. 

(d) Commissioners not present at oral 
argument. A member of the Commission 
who was not present at the oral argu-
ment may participate in the decision 
of the proceeding. Any Commissioner 
participating in the decision who was 
not present at the argument will re-
view the transcript of argument. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.104 Scope of review; Commission 
decision. 

(a) Scope of review. The Commission 
will ordinarily consider the whole 
record on review, and base its deter-
mination thereon. However, it may 
limit the issues to those presented in 
the statement of issues in the brief. 

(b) Decision on review. On review, the 
Commission may affirm, reverse, mod-
ify, set aside or remand for further pro-
ceedings, in whole or in part, the ini-
tial decision by the Administrative 
Law Judge and make any findings or 
conclusions which in its judgment are 
proper based on the record in the pro-
ceeding. The Commission’s decision 
shall be contained in its opinion and 
order. In the event the Commission is 
equally divided as to its decision the 
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initial decision will be affirmed, with-
out opinion. 

(c) Contents of record. The record of 
the proceeding before the Commission 
for final decision shall include: 

(1) The complaint, notice of hearing, 
answers and any amendments thereto; 

(2) Any application, motion or objec-
tion made during the course of the pro-
ceeding, briefs in support thereof, rul-
ings thereon and exceptions thereto; 

(3) Any admission or stipulations be-
tween the parties, and documents or 
papers filed in connection with pre-
hearing conferences; and the record of 
prehearing conferences, if recorded; 

(4) The transcript of testimony taken 
at the hearing, together with exhibits 
received at the hearing; 

(5) Any statements filed under the 
shortened procedure; 

(6) Portions of the official public 
records of the Commission specified in 
any of the above; 

(7) Any proposed findings of fact, con-
clusions of law and briefs in support 
thereof, which were filed in connection 
with the hearing; 

(8) Any written communication ac-
cepted by the Administrative Law 
Judge pursuant to §§ 10.34 and 10.35 re-
lating to limited participation; 

(9) The initial decision and the peti-
tion for review; 

(10) Any other documents which ap-
pear on the docket of the proceeding. 

§ 10.105 Review by Commission on its 
own initiative. 

The Commission may on its own ini-
tiative, within 30 days after the initial 
decision has been served on all parties, 
direct review of any initial decision of 
an Administrative Law Judge. The 
Commission shall determine the scope 
of the review and the issues which will 
be considered and make provisions for 
the filing of briefs and oral argument, 
if deemed appropriate by the Commis-
sion. Notice that the Commission has 
directed review on its own initiative 
shall be served on all parties by the 
Proceedings Clerk. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.106 Reconsideration; stay pending 
judicial review. 

(a) Reconsideration. Within 15 days 
after service of a Commission opinion 
and order any party may file with the 
Commission a petition for reconsider-
ation of the opinion and order, setting 
forth the relief desired and the grounds 
in support thereof. Any petition filed 
under this section must be confined to 
new questions raised by the opinion or 
order and concerning which the peti-
tioner had no opportunity to argue be-
fore the Commission. The filing of a pe-
tition for reconsideration shall not op-
erate to stay the effective date of the 
Commission’s order. 

(b) Stay pending judicial appeal—(1) 
Application for stay. Within 15 days 
after service of a Commission opinion 
and order imposing upon any party any 
of the sanctions listed in §§ 10.1(a) 
through 10.1(e), that party may file an 
application with the Commission re-
questing that the effective date of the 
order be stayed pending judicial re-
view. The application shall state the 
reasons why a stay is warranted and 
the facts relied upon in support of the 
stay. Any averments contained in the 
application must be supported by affi-
davits or other sworn statements or 
verified statements made under pen-
alty of perjury in accordance with the 
provisions of 28 U.S.C. 1746. 

(2) Standards for issuance of stay. The 
Commission may grant an application 
for a stay pending judicial appeal upon 
a showing that: 

(i) The applicant is likely to succeed 
on the merits of his appeal; 

(ii) Denial of the stay would cause ir-
reparable harm to the applicant; and 

(iii) Neither the public interest nor 
the interest of any other party will be 
adversely affected if the stay is grant-
ed. 

(3) Civil monetary penalties and restitu-
tion. Nothwithstanding the require-
ments set forth in paragraph (b)(2) of 
this section, the Commission shall 
grant any application to stay the impo-
sition of a civil monetary penalty or an 
order to pay a specific sum as restitu-
tion if the applicant has filed with the 
Proceedings Clerk a surety bond guar-
anteeing full payment of the penalty or 
restitution plus interest in the event 
that the Commission’s opinion and 

VerDate Aug<31>2005 13:10 Apr 18, 2006 Jkt 208054 PO 00000 Frm 00268 Fmt 8010 Sfmt 8010 Y:\SGML\208054.XXX 208054


