§171.14

Commission in accordance with the
provisions of part 14 of this chapter
may represent parties as an attorney
in proceedings before the Commission.

(b) Debarment of counsel or representa-
tive during the course of a proceeding.
Whenever, while a proceeding is pend-
ing before the Commission, the Com-
mission finds that a person acting as
counsel or representative for any party
to the proceeding is guilty of contemp-
tuous conduct, the Commission may
order that such person be precluded
from further acting as counsel or rep-
resentative in a proceeding subject to
these rules. The Commission may sus-
pend the proceedings for a reasonable
time for the purpose of enabling the
party to obtain other counsel or rep-
resentative.

(c) Withdrawal from representation.
Withdrawal from representation of a
party will be only by leave of the Com-
mission. Such leave to withdraw may
be subject to conditions including sub-
mission of an affidavit averring that
the party represented has actual
knowledge of the withdrawal and pro-
viding the name and address of a suc-
cessor counsel (or representative) or a
statement that the represented party
has determined to proceed pro se. If the
party proceeds pro se, the statement
shall include the address where the
party can thereafter be served.

§171.14 Waiver of rules.

To prevent undue hardship on any
party or for other good cause shown,
the Commission may waive any rule in
this part in a particular case and may
order proceedings in accordance with
its direction. Such an order shall be
based upon a determination that no
party will be prejudiced thereby and
that the ends of justice will be served.
Reasonable notice will be given to all
parties of any action taken pursuant to
this paragraph.
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Subpart B—Notice and Effective
Date of Final Decisions in Dis-
ciplinary, Membership Denial
and Registration Actions

§171.20 [Reserved]

§171.21

(a) When required. The National Fu-
tures Association shall promptly serve
all parties, as well as the Proceedings
Clerk and the Secretary of the Com-
mission, with a written notice of any
final decision in a disciplinary action,
membership denial action or registra-
tion action subject to these rules. The
notice may be contained in the written
decision issued by the National Fu-
tures Association.

(b) Content of the notice. At a min-
imum, the notice shall provide the fol-
lowing information:

(1) The names of the parties to the
proceeding;

(2) The date the notice was served
and the effective date of the decision;

(3) A statement informing the parties
of their right to appeal the decision to
the Commission pursuant to §171.28 as
well as their right to seek a stay of the
effective date of the decision pursuant
to §171.27.

(4) For a disciplinary action:

(i) A statement setting forth the rel-
evant acts of practices engaged in or
omitted by the parties to the pro-
ceeding;

(ii) A statement setting forth the
specific rule or rules of the association
violated by the relevant acts or prac-
tices or omissions to act of the parties
to the proceeding;

(iii) A statement setting forth the
penalty imposed and the basis for its
imposition.

(5) For a membership action:

(i) The specific grounds for the de-
nial, bar, expulsion, or restriction;

(ii) The findings made concerning
those grounds;

(iii) An explanation of the result
reached in light of the grounds for in-
eligibility found and the findings made.

(6) For a registration action:

(i) The statutory disqualification at
issue;

(ii) The findings made concerning the
statutory disqualification;
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(iii) An explanation of the result
reached in light of the statutory dis-
qualification shown and the findings
made.

(c) Effect of inadequate notice. (1) If
the National Futures Association
issues a notice of a final decision sub-
ject to these rules that is not substan-
tially consistent with the requirements
of this section, and the record does not
establish that the errors therein are
harmless, the notice may be stricken.
The Commission may act on its own
motion or on the motion of a party.

(2) When a notice is struck, the final
decision of the National Futures Asso-
ciation shall not be effective until a
proper notice is served.

§171.22 Effective date of final deci-
sions in disciplinary, membership
denial and registration actions.

(a) General rule. A final decision of
the National Futures Association in a
disciplinary action, membership denial
action or registration action shall be
effective thirty days after service of
the notice described in §171.21.

(b) Petitions for stay pending review or
for an emergency effective date—(1) Stay
pending review. Within ten days of serv-
ice of the notice described in §171.21,
any aggrieved party may seek from the
Commission a stay pending consider-
ation of the merits of an appeal by fil-
ing and serving an appropriate peti-
tion. The mere filing of such a petition
shall not stay the effective date of the
decision. The burden of persuasion
shall rest with the party seeking the
stay. If the Commission does not grant
the petition prior to the effective date
of the decision under review, it shall be
deemed denied. All petitions for stay
must be accompanied by a notice of ap-
peal.

(2) Emergency effective date. Within
ten days of service of the notice de-
scribed in §171.21, the National Futures
Association may seek from the Com-
mission an order establishing an emer-
gency effective date for the decision by
filing and serving an appropriate peti-
tion. The mere filing of such a petition
shall not alter the effective date of the
decision. The burden of persuasion
rests with the National Futures Asso-
ciation. If the Commission does not
grant the petition by the date specified

§171.23
as the emergency effective date, it
shall be deemed denied.

(3) Contents of petition for stay and pe-
tition for an emergency effective date. A
petition for stay or for an emergency
effective date shall be in writing. Mate-
rial factual allegations shall be sup-
ported by an affidavit or other sworn
statement unless the parties stipulate
that the material facts are not in dis-
pute.

(4) Response. Within five days of the
service of the petition, a party may file
in opposition to the petition. Material
factual allegations shall be supported
by an affidavit or other sworn state-
ment unless the parties stipulate that
the material facts are not in dispute.

(c) Standards for determining petitions
for a stay or an emergency effective date
petition. In reviewing petitions filed
under this seciton, the Comission shall
consider:

(1) The likelihood that a challenge to
the merits of the decision will be suc-
cessful; and

(2) The likelihood that the denial of
the petition would result in irreparable
harm to the petitioner; and

(3) The effect a grant of the petition
would have on the opposing party; and

(4) The effect a grant or denial of the
petition would have on the public in-
terest.

(d) Expedited consideration. If, in its
view, it is necessary to protect the pe-
titioner’s right to a meaningful deter-
mination of the issues raised in the pe-
tition, the Commission may act upon a
petition for a stay or for an emergency
effective date prior to its receipt of an
opposing party’s response. Any party
aggrieved by such expedited consider-
ation may seek reconsideration within
seven days of service of the decision.

§171.23

(a) Time to file. Any party aggrieved
by the final decision of the National
Futures Association in a disciplinary,
membership denial or registration ac-
tion may, within thirty days of the Na-
tional Futures Association’s service of
the notice described in §171.21, file a
notice of appeal with the Proceedings
Clerk. The filing of such a notice shall
not stay the effective date of the deci-
sion.
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