§4.11

decline.! For purposes of §§4.25 and 4.35,
a peak-to-valley draw-down which
began prior to the beginning of the
most recent five calendar years is
deemed to have occurred during such
five- calendar-year period.

(m) Partially-funded account means a
client participation in the program of a
commodity trading advisor in which
the amount of funds in the client’s
commodity interest account over
which such commodity trading advisor
has trading authority is less than the
account size that establishes the cli-
ent’s level of trading in a commodity
trading advisor’s program.

[46 FR 26013, May 9, 1981, as amended at 49
FR 8225, Mar. 5, 1984; 60 FR 38182, July 25,
1995; 66 FR 53522, Oct. 23, 2001; 68 FR 42967,
July 21, 2003]

§4.11 Exemption from section 4n(3)(B).

The provisions of section 4n(3)(B) of
the Act shall not apply to any com-
modity pool operator or commodity
trading advisor that is registered under
the Act as such or that is exempt from
such registration.

§4.12 Exemption from provisions of
part 4.

(a) In general. (1) The Commission
may exempt any person or any class or
classes of persons from any provision of
this part 4 if it finds that the exemp-
tion is not contrary to the public inter-
est and the purposes of the provisions
from which the exemption is sought.

(2) The Commission may grant the
exemption subject to such terms and
conditions as it may find appropriate.

(b) Exemption from subpart B for cer-
tain commodity pool operators. (1) Any
person who is registered as a com-
modity pool operator, or has applied
for such registration, may claim any or
all of the relief available under para-
graph (b)(2) of this section if:

(i) The pool for which it makes such
claim:

(A) Will be offered and sold pursuant
to the Securities Act of 1933 or pursu-
ant to an exemption from said Act;

1For example, a worst peak-to-valley draw-
down of ‘‘4 to 8-92/25% means that the peak-
to-valley draw-down lasted from April to Au-
gust of 1992 and resulted in a twenty-five per-
cent cumulative draw-down.
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(B) Will generally and routinely en-
gage in the buying and selling of secu-
rities and securities derived instru-
ments;

(C) Will not enter into commodity fu-
tures and commodity options contracts
for which the aggregate initial margin
and premiums exceed 10 percent of the
fair market value of the pool’s assets,
after taking into account unrealized
profits and unrealized losses on any
such contracts it has entered into; Pro-
vided, however, That in the case of an
option that is in-the-money at the time
of purchase, the in-the-money amount
as defined in §190.01(x) may be excluded
in computing such 10 percent; and

(D) Will trade such commodity inter-
ests in a manner solely incidental to
its securities trading activities.

(ii) Each existing participant and
prospective participant in the pool for
which it makes such request is in-
formed in writing of the restrictions
set forth in paragraph (b)(1)(i) (C) and
(D) of this section prior to the date the
pool commences trading commodity in-
terests. The pool operator may furnish
this information by way of the pool’s
Disclosure Document, Account State-
ment, a separate notice or other simi-
lar means.

(2) The commodity pool operator of a
pool which meets the criteria of para-
graph (b)(1) of this section may claim
the following relief:

(i) In the case of §4.21, that the Com-
mission accept in lieu and in satisfac-
tion of the Disclosure Document speci-
fied by that section an offering memo-
randum for the pool which does not
contain the information required by
§§4.24(a), 4.24(b), and 4.24(n); Provided,
however, that the offering memo-
randum:

(A) Is prepared pursuant to the re-
quirements of the Securities Act of
1933, as amended, or the exemption
from said Act pursuant to which the
pool is being offered and sold;

(B) Contains the information re-
quired by §§4.24(c) through (m) and (o)
through (u); and

(C) Complies with the requirements
of §§4.24(v) and (w).

(ii) In the case of §4.22 (a) and (b),
that the Commission accept in lieu and
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