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document dated more than nine
months prior to the date of its use.

(b) The commodity pool operator
must attach to the Disclosure Docu-
ment the most current Account State-
ment and Annual Report for the pool
required to be distributed in accord-
ance with §4.22; provided, however,
that in lieu of the most current Ac-
count Statement the commodity pool
operator may provide performance in-
formation for the pool current as of a
date not more than sixty days prior to
the date on which the Disclosure Docu-
ment is distributed and covering the
period since the most recent perform-
ance information contained in the Dis-
closure Document.

(c)(1) If the commodity pool operator
knows or should know that the Disclo-
sure Document or profile document is
materially inaccurate or incomplete in
any respect, it must correct that defect
and must distribute the correction to:

(i) All existing pool participants
within 21 calendar days of the date
upon which the pool operator first
knows or has reason to know of the de-
fect; and

(ii) Each previously solicited prospec-
tive pool participant prior to accepting
or receiving funds, securities or other
property from any such prospective
participant.

(2) The pool operator may furnish the
correction by any of the following
means:

(i) An amended Disclosure Document
or profile document;

(ii) With respect to a hard copy of the
Disclosure Document, a sticker affixed
to the Disclosure Document; or

(iii) Other similar means.

(3) The pool operator may not use the
Disclosure Document or profile docu-
ment until such correction has been
made.

(d) Except as provided by §4.8:

(1) The commodity pool operator
must file with the National Futures
Association one copy of the Disclosure
Document and, where used, profile doc-
ument for each pool that it operates or
that it intends to operate not less than
21 calendar days prior to the date the
pool operator first intends to deliver
such Document or documents to a pro-
spective participant in the pool; and
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(2) The commodity pool operator
must file with the National Futures
Association one copy of the subsequent
amendments to the Disclosure Docu-
ment and, where used, profile docu-
ment for each pool that it operates or
that it intends to operate within 21 cal-
endar days of the date upon which the
pool operator first knows or has reason
to know of the defect requiring the
amendment.

[60 FR 38188, July 25, 1995, as amended at 62
FR 18268, Apr. 15, 1997; 65 FR 58649, Oct. 2,
2000; 67 FR 42710, June 25, 2002; 67 FR 77411,
Dec. 18, 2002; 68 FR 12584, Mar. 17, 2003]

Subpart C—Commodity Trading
Advisors

§4.30 Prohibited activities.

No commodity trading advisor may
solicit, accept or receive from an exist-
ing or prospective client funds, securi-
ties or other property in the trading
advisor’s name (or extend credit in lieu
thereof) to purchase, margin, guar-
antee or secure any commodity inter-
est of the client; Provided, however,
That this section shall not apply to a
future commission merchant that is
registered as such under the Act or to
a leverage transaction merchant that
is registered as a commodity trading
advisor under the Act.

(Secs. 2(a)(1), 4c(a)-(d), 4d, 4f, 4g, 4Kk, 4m, 4n,
8a, 156 and 17, Commodity Exchange Act (7
U.S.C. 2, 4, 6¢c(a)—~(d), 6f, 6g, 6k, 6m, 6n, 12a, 19
and 21; 5 U.S.C. 552 and 552b))

[47 FR 57011, Dec. 22, 1982]

§4.31 Required delivery of Disclosure
Document to prospective clients.

(a) Bach commodity trading advisor
registered or required to be registered
under the Act must deliver or cause to
be delivered to a prospective client a
Disclosure Document containing the
information set forth in §§4.34 and 4.35
for the trading program pursuant to
which the trading advisor seeks to di-
rect the client’s commodity interest
account or to guide the client’s com-
modity interest trading by means of a
systematic program that recommends
specific transactions by no later than
the time the trading advisor delivers to
the prospective client an advisory
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agreement to direct or guide the cli-
ent’s account; Provided, That any infor-
mation distributed in advance of the
delivery of the Disclosure Document to
a prospective client is consistent with
or amended by the information con-
tained in the Disclosure Document and
with the obligations of the commodity
trading advisor under the Act, the
Commission’s regulations issued there-
under, and the laws of any other appli-
cable federal or state authority; Pro-
vided further, That in the event such
previously distributed information is
amended by the Disclosure Document
in any material respect, the prospec-
tive participant must be in receipt of
the Disclosure Document at least 48
hours prior to the advisory agreement
being accepted by the trading advisor.

(b) The commodity trading advisor
may not enter into an agreement with
a prospective client to direct the cli-
ent’s commodity interest account or to
guide the client’s commodity interest
trading unless the trading advisor first
receives from the prospective client an
acknowledgment signed and dated by
the prospective client stating that the
client received a Disclosure Document
for the trading program pursuant to
which the trading advisor will direct
his account or will guide his trading.
Where a Disclosure Document is deliv-
ered to a prospective client by elec-
tronic means, in lieu of a manually
signed and dated acknowledgment the
trading advisor may establish receipt
by electronic means that use a unique
identifier to confirm the identity of
the recipient of such Disclosure Docu-
ment, Provided, however, That the re-
quirement of §4.33(a)(2) to retain the
acknowledgment specified in this para-
graph (b) applies equally to such sub-
stitute evidence of receipt, which must
be retained either in hard copy form or
in another form approved by the Com-
mission.

[60 FR 38189, July 25, 1995, as amended at 62
FR 39115, July 22, 1997; 68 FR 47235, Aug. 8,
2003; 68 FR 59114, Oct. 14, 2003]

§4.32 Trading on a Registered Deriva-
tives Transaction Execution Facil-
ity for Non-Institutional Customers.

(a) A registered commodity trading
advisor may enter trades on or subject
to the rules of a registered derivatives
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transaction execution facility on be-
half of a client who does not qualify as
an ‘‘institutional customer’ as defined
in §1.3(g) of this chapter, provided that
the trading advisor:

(1) Directs the client’s commodity in-
terest account;

(2) Directs accounts containing total
assets of not less than $25,000,000 at the
time the trade is entered; and

(3) Discloses to the client that the
trading advisor may enter trades on or
subject to the rules of a registered de-
rivatives transaction execution facility
on the client’s behalf.

(b) The commodity interest account
of a client described in paragraph (a) of
this section must be carried by a reg-
istered futures commission merchant.

[66 FR 53522, Oct. 23, 2001]

§4.33 Recordkeeping.

Each commodity trading advisor reg-
istered or required to be registered
under the Act must make and keep the
following books and records in an accu-
rate, current and orderly manner at its
main business office and in accordance
with §1.31. If the commodity trading
advisor’s main business office is lo-
cated outside the United States, its
territories or possessions, then upon
the request of a Commission represent-
ative the trading advisor must provide
such books and records as requested at
the place designated by the representa-
tive in the United States, its terri-
tories or possessions within 72 hours
after receipt of the request.

(a) Concerning the clients and sub-
scribers of the commodity trading ad-
visor:

(1) The name and address of each cli-
ent and each subscriber.

(2) The acknowledgement specified in
§4.31(b).

(3) All powers of attorney and other
documents, or copies thereof, author-
izing the commodity trading advisor to
direct the commodity interest account
of a client or subscriber.

(4) All other written agreements, or
copies thereof, entered into by the
commodity trading advisor with any
client or subscriber.
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