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market, derivatives transaction execu-
tion facility or derivatives clearing or-
ganization, requires immediate action 
and threatens or may threaten such 
things as the fair and orderly trading 
in, or the liquidation of or delivery 
pursuant to, any agreements, contracts 
or transactions on such a trading facil-
ity, including: Any manipulative or at-
tempted manipulative activity; any ac-
tual, attempted, or threatened corner, 
squeeze, congestion, or undue con-
centration of positions; any cir-
cumstances which may materially af-
fect the performance of agreements, 
contracts or transactions traded on the 
trading facility, including failure of 
the payment system or the bankruptcy 
or insolvency of any participant; any 
action taken by any governmental 
body, or any other board of trade, mar-
ket or facility which may have a direct 
impact on trading on the trading facil-
ity; and any other circumstance which 
may have a severe, adverse effect upon 
the functioning of a designated con-
tract market or derivatives trans-
action execution facility. 

(h) Rule means any constitutional 
provision, article of incorporation, 
bylaw, rule, regulation, resolution, in-
terpretation, stated policy, term and 
condition, trading protocol, agreement 
or instrument corresponding thereto, 
in whatever form adopted, and any 
amendment or addition thereto or re-
peal thereof, made or issued by a con-
tract market, derivatives transaction 
execution facility or derivatives clear-
ing organization or by the governing 
board thereof or any committee there-
of, except those provisions relating to 
the setting of levels of margin for com-
modities other than those subject to 
the provisions of Section 2(a)(1)(C)(v) of 
the Act and security futures as defined 
in Section 1a(31) of the Act. 

(i) Terms and conditions mean any def-
inition of the trading unit or the spe-
cific commodity underlying a contract 
for the future delivery of a commodity 
or commodity option contract, speci-
fication of cash settlement or delivery 
standards and procedures, and estab-
lishment of buyers’ and sellers’ rights 
and obligations under the contract. 
Terms and conditions include provi-
sions relating to the following: 

(1) Quality and other standards that 
define the commodity or instrument 
underlying the contract; 

(2) Quantity standards or other provi-
sions related to contract size; 

(3) Any applicable premiums or dis-
counts for delivery of nonpar products; 

(4) Trading hours, trading months 
and the listing of contracts; 

(5) The pricing basis and minimum 
price fluctuations; 

(6) Any price limits, trading halts, or 
circuit breaker provisions, and proce-
dures for the establishment of daily 
settlement prices; 

(7) Position limits, position account-
ability standards, and position report-
ing requirements; 

(8) Delivery points and locational 
price differentials; 

(9) Delivery standards and proce-
dures, including fees related to deliv-
ery or the delivery process, alter-
natives to delivery and applicable pen-
alties or sanctions for failure to per-
form; 

(10) If cash settled; all provisions re-
lated to the definition, composition, 
calculation and revision of the cash 
settlement price or index; and 

(11) Payment or collection of com-
modity option premiums or margins. 

[71 FR 1967, Jan. 12, 2006] 

§ 40.2 Listing products for trading by 
certification. 

(a) A registered entity may list a new 
product for trading, list a product for 
trading that has become dormant, or 
accept for clearing a product that is 
not traded on a designated contract 
market or a registered derivatives 
transaction execution facility, if the 
following conditions have been met: 

(1) The registered entity has filed its 
submission electronically with the Sec-
retary of the Commission and at the 
regional office having local jurisdiction 
over the registered entity, in a format 
specified by the Secretary of the Com-
mission; 

(2) The Commission has received the 
submission at its headquarters by close 
of business on the business day pre-
ceding the product’s listing or accept-
ance for clearing, and: 

(3) The submission includes: 

VerDate Aug<31>2005 13:10 Apr 18, 2006 Jkt 208054 PO 00000 Frm 00454 Fmt 8010 Sfmt 8010 Y:\SGML\208054.XXX 208054



445 

Commodity Futures Trading Commission § 40.3 

(i) A copy of the submission cover 
sheet in accordance with the instruc-
tions in Appendix D to this part; 

(ii) A copy of the product’s rules, in-
cluding all rules related to its terms 
and conditions, or the rules estab-
lishing the terms and conditions of the 
listed product that make it acceptable 
for clearing; 

(iii) The intended listing date; and 
(iv) A certification by the registered 

entity that the product to be listed 
complies with the Act and regulations 
thereunder. 

(b) A registered entity shall provide, 
if requested by Commission staff, addi-
tional evidence, information or data 
relating to whether the contract 
meets, initially or on a continuing 
basis, any of the requirements of the 
Act or Commission regulations or poli-
cies thereunder which may be bene-
ficial to the Commission in conducting 
a due diligence assessment of the prod-
uct and the entity’s compliance with 
these requirements. 

(c) Stay. The Commission may stay 
the listing of a contract pursuant to 
paragraph (a) of this section during the 
pendency of Commission proceedings 
for filing a false certification or to 
alter or amend the contract terms and 
conditions pursuant to Section 8a(7) of 
the Act. The decision to stay the list-
ing of a contract in such circumstances 
shall not be delegable to any employee 
of the Commission. 

[71 FR 1968, Jan. 12, 2006] 

§ 40.3 Voluntary submission of new 
products for Commission review 
and approval. 

(a) Request for approval. A designated 
contract market or registered deriva-
tives transaction execution facility 
may request under Section 5c(c)(2) of 
the Act that the Commission approve 
new products. A submission requesting 
approval shall: 

(1) Be filed electronically with the 
Secretary of the Commission and at 
the regional office of the Commission 
having local jurisdiction over the sub-
mitting registered entity in a format 
specified by the Secretary of the Com-
mission; 

(2) Include a copy of the submission 
cover sheet in accordance with the in-
structions in Appendix D to this part; 

(3) Include a copy of the rules that 
set forth the contract’s terms and con-
ditions; 

(4) Comply with the requirements of 
Appendix A to this part—Guideline No. 
1. To demonstrate compliance, the sub-
mission shall include: 

(i) An explanation, if not self-evident 
from the rules, as to how the specific 
terms and conditions satisfy the ac-
ceptable practices set forth in Guide-
line No. 1, Appendix A to Part 40. This 
information may be provided in nar-
rative form or by completion of the ap-
plicable chart. 

(ii) For physical delivery contracts, 
an explanation as to how the terms and 
conditions as a whole will result in a 
deliverable supply such that the con-
tract will not be conducive to price ma-
nipulation or distortion and that the 
deliverable supply reasonably can be 
expected to be available to short trad-
ers and salable by long traders at its 
market value in normal cash mar-
keting channels. 

(iii) For cash settled contracts, an 
explanation as to how the cash settle-
ment of the contract is at a price re-
flecting the underlying cash market, 
will not be subject to manipulation or 
distortion, and is based on a cash price 
series that is reliable, acceptable, pub-
licly available and timely. 

(iv)(A) A brief description of the cash 
market for the commodity, instru-
ment, index or interest that underlies 
the contract. The description may in-
clude materials prepared by the des-
ignated contract market or registered 
derivatives transaction execution facil-
ity, existing studies by industry trade 
groups, academics, governmental bod-
ies or other entities, reports of consult-
ants, or other materials, which provide 
a description of the underlying cash 
market. 

(B) The cash market description 
may, however, be confined only to 
those aspects relevant to particular 
term(s) or condition(s) that differ from 
an existing contract, where a contract 
based on the same, or a closely related, 
commodity is already listed for trading 
and is not dormant. 

(5) Describe any agreements or con-
tracts entered into with other parties 
that enable the designated contract 
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