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both the creditor agency and the pay-
ing agency.

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]

§201.202 Purpose and scope of salary
and administrative offset rules.

(a) Purpose. The purpose of sections
201.201 through 201.207 is to implement
5 U.S.C. 5514, 31 U.S.C. 3716, and 31
U.S.C. 3720A which authorize the col-
lection by salary offset, administrative
offset, or tax refund offset of debts
owed by persons, organizations, or en-
tities to the Federal government. Gen-
erally, however, a debt may not be col-
lected by such means if it has been out-
standing for more than ten years after
the agency’s right to collect the debt
first accrued. These proposed regula-
tions are consistent with the Office of
Personnel Management regulations on
salary offset, codified at 5 CFR Part
5560, subpart K, and with regulations on
administrative offset codified at 31
CFR part 901.

(b) Scope. (1) Sections 201.201 through
201.207 establish agency procedures for
the collection of certain debts owed the
Government.

(2) Sections 201.201 through 201.207
apply to collections by the Commission
from:

(i) Federal employees who are in-
debted to the Commission;

(ii) Employees of the Commission
who are indebted to other agencies; and

(iii) Other persons, organizations, or
entities that are indebted to the Com-
mission.

(3) Sections 201.201 through 201.207 do
not apply:

(i) To debts or claims arising under
the Internal Revenue Code of 1986 (26
U.S.C. et seq.), the Social Security Act
(42 U.S.C. 301 et seq.), or the tariff laws
of the United States;

(ii) To a situation to which the Con-
tract Disputes Act (41 U.S.C. 601 et seq.)
applies; or

(iii) In any case where collection of a
debt is explicitly provided for or pro-
hibited by another statute (e.g., travel
advances in 5 U.S.C. 4108).

(4) Nothing in Sections 201.201
through 201.207 precludes the com-
promise, suspension, or termination of
collection actions where appropriate
under the standards implementing the
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Federal Claims Collection Act (31
U.S.C. 3711 et seq.), namely, 31 CFR
chapter IX.

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]

§201.203 Delegation of authority.

Authority to conduct the following
activities is hereby delegated to the
Director:

(a) Initiate and effectuate the admin-
istrative collection process;

(b) Accept or reject compromise of-
fers and suspend or terminate collec-
tion actions where the claim does not
exceed $100,000 or such higher amount
as the Chairman may from time to
time prescribe, exclusive of interest,
administrative costs, and penalties as
provided herein, as set forth in 31
U.S.C. 3711(a)(2);

(c) Report to consumer reporting
agencies certain data pertaining to de-
linquent debts;

(d) Use offset procedures to effec-
tuate collection; and

(e) Take any other action necessary
to facilitate and augment collection in
accordance with the policies contained
herein and as otherwise provided by
law.

§201.204 Salary offset.

(a) Notice requirements before offset
where the Commission 1is the creditor
agency. Deductions under the authority
of 5 U.S.C. 5514 will not be made unless
the Commission provides the employee
with a written Notice of Intent to Off-
set a minimum of 30 calendar days be-
fore salary offset is initiated. The No-
tice of Intent shall state:

(1) That the Director has reviewed
the records relating to the claim and
has determined that a debt is owed;

(2) The Director’s intention to collect
the debt by means of deduction from
the employee’s current disposable pay
account until the debt and all accumu-
lated interest is paid in full;

(3) The amount of the debt and the
facts giving rise to the debt;

(4) A repayment schedule that in-
cludes the amount, frequency, proposed
beginning date, and duration of the in-
tended deductions;

(5) The opportunity for the employee
to propose an alternative written
schedule for the voluntary repayment
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of the debt, in lieu of offset, on terms
acceptable to the Commission. The em-
ployee shall include a justification in
the request for the alternative sched-
ule. The schedule shall be agreed to
and signed by both the employee and
the Director;

(6) An explanation of the Commis-
sion’s policy concerning interest, pen-
alties, and administrative costs, in-
cluding a statement that such assess-
ments must be made unless excused in
accordance with the Federal Claims
Collection Standards;

(7) The employee’s right to inspect
and copy all records of the Commission
not exempt from disclosure pertaining
to the debt claimed or to receive copies
of such records if the debtor is unable
personally to inspect the records, due
to geographical or other constraints;

(8) The name, address, and telephone
number of the Director to whom re-
quests for access to records relating to
the debt must be sent;

(9) The employee’s right to a hearing
conducted by an impartial hearing offi-
cial (an administrative law judge or
other hearing official not under the su-
pervision or control of the Chairman)
with respect to the existence and
amount of the debt claimed or the re-
payment schedule (i.e., the percentage
of disposable pay to be deducted each
pay period), so long as a request is filed
by the employee as prescribed in para-
graph (c¢)(1) of this section;

(10) The name, address, and telephone
number of the Director to whom a pro-
posal for voluntary repayment must be
sent and who may be contacted con-
cerning procedures for requesting a
hearing;

(11) The method and deadline for re-
questing a hearing;

(12) That the timely filing of a re-
quest for a hearing on or before the
156th calendar day following receipt of
the Notice of Intent will stay the com-
mencement of collection proceedings;

(13) The name and address of the of-
fice to which the request should be
sent;

(14) That the Commission will ini-
tiate certification procedures to imple-
ment a salary offset not less than 30
days from the date of receipt of the No-
tice of Intent to Offset, unless the em-
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ployee files a timely request for a hear-
ing;

(15) That a final decision on whether
a hearing will be held (if one is re-
quested) will be issued at the earliest
practical date;

(16) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the employee to:

(i) Disciplinary procedures appro-
priate under 5 U.S.C. Chapter 75, 5 CFR
part 752, or any other applicable stat-
utes or regulations;

(ii) Penalties under the False Claims
Act, 31 U.S.C. 3729-3733, or under any
other applicable statutory authority;
or

(iii) Criminal penalties under 18
U.S.C. 286, 287, 1001, and 1002 or under
any other applicable statutory author-
ity;

(17) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(18) That unless there are applicable
contractual or statutory provisions to
the contrary, amounts paid on or de-
ducted from debts that are later waived
or found not to be owed to the United
States will be promptly refunded to the
employee; and

(19) That proceedings with respect to
such debt are governed by 5 U.S.C. 5514.

(b) Review of Commission records re-
lated to the debt. (1) An employee who
desires to inspect or copy Commission
records related to a debt owed to the
Commission must send a letter to the
Director as designated in the Notice of
Intent requesting access to the rel-
evant records. The letter must be re-
ceived in the office of the Director
within 15 calendar days after the em-
ployee’s receipt of the Notice of Intent.

(2) In response to a timely request
submitted by the debtor, the Director
will notify the employee of the loca-
tion and time when the employee may
inspect and copy records related to the
debt.

(3) If the employee is unable person-
ally to inspect the records, due to geo-
graphical or other constraints, the Di-
rector shall arrange to send copies of
such records to the employee.
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(c) Opportunity for a hearing where the
Commission is the creditor agency—(1) Re-
quest for a hearing. (i) An employee who
requests a hearing on the existence or
amount of the debt held by the Com-
mission or on the offset schedule pro-
posed by the Commission must send
such request to the Director. The re-
quest for a hearing must be received by
the Director on or before the 15th cal-
endar day following receipt by the em-
ployee of the notice.

(ii) The employee must specify
whether an oral hearing is requested. If
an oral hearing is desired, the request
should explain why the matter cannot
be resolved by review of the documen-
tary evidence alone. The request must
be signed by the employee and must
fully identify and explain with reason-
able specificity all the facts, evidence,
and witnesses, if any, that the em-
ployee believes support his or her posi-
tion.

(2) Failure to timely submit. If the em-
ployee files a request for hearing after
the expiration of the 15-calendar-day
period provided for in paragraph (c)(1)
of this section, the Director may ac-
cept the request if the employee can
show that the delay was the result of
circumstances beyond his or her con-
trol or that he or she failed to receive
actual notice of the filing deadline.

(3) Obtaining the services of a hearing
official. (i) When the debtor is not a
Commission employee and the Com-
mission cannot provide a prompt and
appropriate hearing before an adminis-
trative law judge or other hearing offi-
cial, the Commission may request a
hearing official from an agent of the
paying agency, as designated in 5 CFR
part 581, appendix A, or as otherwise
designated by the paying agency.

(ii) When the debtor is a Commission
employee, the Commission may con-
tact any agent of another agency, as
designated in 5 CFR part 581, appendix
A, or as otherwise designated by the
agency, to request a hearing official.

(4) Procedure—(i) Notice. After the em-
ployee requests a hearing, the hearing
official shall notify the employee of
the form of the hearing to be provided.
If the hearing will be oral, the notice
shall set forth the date, time, and loca-
tion of the hearing, which must occur
no more than 30 calendar days after the
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request is received, unless the em-
ployee requests that the hearing be de-
layed. If the hearing will be conducted
by examination of documents, the em-
ployee shall be notified within 30 cal-
endar days that he or she should sub-
mit evidence and arguments in writing
to the hearing official.

(ii) Oral hearing. An employee who re-
quests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by review of documen-
tary evidence alone (e.g., when an issue
of credibility or veracity is involved).
The hearing need not be an adversarial
adjudication, and rules of evidence
need not apply. Witnesses who testify
in oral hearings shall do so under oath
or affirmation. Oral hearings may take
the form of, but are not limited to:

(A) Informal conferences with the
hearing official in which the employee
and agency representative are given
full opportunity to present evidence,
witnesses, and argument;

(B) Informal meetings in which the
hearing examiner interviews the em-
ployee; or

(C) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation.

(iii) Documentary hearing. If the hear-
ing official determines that an oral
hearing is not necessary, he or she
shall make the determination based
upon a review of the written record.

(iv) Record. The hearing official shall
maintain a summary record of any
hearing conducted under this section.

(5) Date of decision. The hearing offi-
cial shall issue a written opinion stat-
ing his or her decision, based upon all
evidence and information developed at
the hearing, as soon as practicable
after the hearing, but not later than 60
calendar days after the date on which
the request was received by the Com-
mission, unless the hearing was de-
layed at the request of the employee,
in which case the 60 day decision period
shall be extended by the number of
days by which the hearing was post-
poned. The decision of the hearing offi-
cial shall be final.

(6) Content of decision. The written de-
cision shall include:
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(i) A summary of the facts con-
cerning the origin, nature, and amount
of the debt;

(ii) The hearing official’s findings,
analysis, and conclusions; and

(iii) The terms of any repayment
schedules, if applicable.

(7) Failure to appear. If, in the absence
of good cause shown (e.g., illness), the
employee or the representative of the
Commission fails to appear, the hear-
ing official shall proceed with the hear-
ing as scheduled, and make his or her
determination based upon the oral tes-
timony presented and the documenta-
tion submitted by both parties. At the
request of both parties, the hearing of-
ficial may schedule a new hearing date.
Both parties shall be given reasonable
notice of the time and place of this new
hearing.

(d) Certification where the Commission
is the creditor agency. (1) The Director
shall issue a certification in all cases
where:

(i) The hearing official determines
that a debt exists; or

(ii) The employee admits the exist-
ence and amount of the debt, for exam-
ple, by failing to request a hearing.

(2) The certification must be in writ-
ing and must state:

(i) That the employee owes the debt;

(ii) The amount and basis of the debt;

(iii) The date the Government’s right
to collect the debt first accrued;

(iv) That the Commission’s regula-
tions have been approved by OPM pur-
suant to 5 CFR part 550, subpart K;

(v) If the collection is to be made by
lump-sum payment, the amount and
date such payment will be collected;

(vi) If the collection is to be made in
installments, the number of install-
ments to be collected, the amount of
each installment, and the date of the
first installment, if a date other than
the next officially established pay pe-
riod; and

(vii) The date the employee was noti-
fied of the debt, the action(s) taken
pursuant to the Commission’s regula-
tions, and the dates such actions were
taken.

(e) Voluntary repayment agreements as
alternative to salary offset where the
Commission is the creditor agency. (1) In
response to a Notice of Intent, an em-
ployee may propose to repay the debt

59

§201.204

in accordance with scheduled install-
ment payments. Any employee who
wishes to repay a debt without salary
offset shall submit in writing a pro-
posed agreement to repay the debt. The
proposal shall set forth a proposed re-
payment schedule. Any proposal under
paragraph (e) of this section must be
received by the Director within 15 cal-
endar days after receipt of the Notice
of Intent.

(2) In response to a timely proposal
by the debtor, the Director shall notify
the employee whether the employee’s
proposed written agreement for repay-
ment is acceptable. It is within the dis-
cretion of the Director to accept, re-
ject, or propose to the debtor a modi-
fication of the proposed repayment
agreement.

(3) If the Director decides that the
proposed repayment agreement is un-
acceptable, the employee shall have 15
calendar days from the date he or she
received notice of the decision in which
to file a request for a hearing.

(4) If the Director decides that the
proposed repayment agreement is ac-
ceptable or the debtor agrees to a
modification proposed by the Director,
the agreement shall be put in writing
and signed by both the employee and
the Director.

(f) Special review where the Commission
is the creditor agency. (1) An employee
subject to salary offset or a voluntary
repayment agreement may, at any
time, request a special review by the
Director of the amount of the salary
offset or voluntary payment, based on
materially changed circumstances, in-
cluding, but not limited to, cata-
strophic illness, divorce, death, or dis-
ability.

(2) In determining whether, as a re-
sult of materially changed cir-
cumstances, an offset would prevent
the employee from meeting essential
subsistence expenses (costs incurred for
food, housing, clothing, transportation,
and medical care), the employee shall
submit to the Director a detailed state-
ment and supporting documents for the
employee, his or her spouse, and de-
pendents indicating:

(i) Income from all sources;

(ii) Assets;

(iii) Liabilities;

(iv) Number of dependents;
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(v) Expenses for food, housing, cloth-
ing, and transportation;

(vi) Medical expenses; and

(vii) Exceptional expenses, if any.

(3) If the employee requests a special
review under paragraph (f) of this sec-
tion, the employee shall file an alter-
native proposed offset or payment
schedule and a statement, with sup-
porting documents, showing why the
current salary offset or payments re-
sult in extreme financial hardship to
the employee.

(4) The Director shall evaluate the
statement and supporting documents
and determine whether the original off-
set or repayment schedule imposes ex-
treme financial hardship on the em-
ployee. The Director shall notify the
employee in writing within 30 calendar
days of such determination, including,
if appropriate, his or her acceptance of
a revised offset or payment schedule.

(5) If the special review results in a
revised offset or repayment schedule,
the Director shall provide a new cer-
tification to the paying agency.

(g) Notice of salary offset where the
Commission is the paying agency. (1)
Upon issuance of a proper certification
by the Director (for debts owed to the
Commission) or upon receipt of a prop-
er certification from another creditor
agency, the Office of Finance shall
send the employee a written notice of
salary offset. Such notice shall advise
the employee:

(i) Of the certification that has been
issued by the Director or received from
another creditor agency;

(ii) Of the amount of the debt and of
the deductions to be made; and

(iii) Of the initiation of salary offset
at the next officially established pay
interval or as otherwise provided for in
the certification.

(2) The Office of Finance shall pro-
vide a copy of the notice to the cred-
itor agency and advise such agency of
the dollar amount to be offset and the
pay period when the offset will begin.

(h) Procedures for salary offset where
the Commission is the paying agency—(1)
Generally. (i) The Director shall coordi-
nate salary deductions under this sec-
tion.

(ii) The Director shall determine the
amount of an employee’s disposable
pay and the amount of the salary offset

60

19 CFR Ch. Il (4-1-06 Edition)

subject to the requirements in this
paragraph.

(iii) Deductions shall begin the pay
period following the issuance of the
certification by the Director or the re-
ceipt by the Office of Finance of the
certification from another agency or as
soon thereafter as possible.

(2) Types of collection—(i) Lump-sum
payment. If the amount of the debt is
equal to or less than 15 percent of the
employee’s disposable pay, such debt

ordinarily will be collected in one
lump-sum payment.
(i1) Installment deductions. Install-

ment deductions will be made over a
period not greater than the anticipated
period of employment. The size and fre-
quency of installment deductions will
bear a reasonable relation to the size of
the debt and the employee’s ability to
pay. However, the amount deducted for
any pay period will not exceed 15 per-
cent of the disposable pay from which
the deduction is made unless the em-
ployee has agreed in writing to the de-
duction of a greater amount. The in-
stallment payment should normally be
sufficient in size and frequency to lig-
uidate the debt in no more than three
years. Installment payments of less
than $50 should be accepted only in the
most unusual circumstances.

(iii) Lump-sum deductions from final
check. In order to liquidate a debt, a
lump-sum deduction exceeding 15 per-
cent of disposable pay may be made
pursuant to 31 U.S.C. 3716 and 5 U.S.C.
5514(a)(1) from any final salary pay-
ment due a former employee, whether
the former employee was separated
voluntarily or involuntarily.

(iv) Lump-sum deductions from other
sources. Whenever an employee subject
to salary offset is separated from the
Commission, and the balance of the
debt cannot be liquidated by offset of
the final salary check, the Commis-
sion, pursuant to 31 U.S.C. 3716, may
offset any later payments of any kind
to the former employee to collect the
balance of the debt.

(3) Multiple debts. Where two or more
creditor agencies are seeking salary
offset, or where two or more debts are
owed to a single creditor agency, the
Office of Finance may, at its discre-
tion, determine whether one or more
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debts should be offset simultaneously
within the 15 percent limitation.

(4) Order of precedence for recovery of
debts owed the Government. (i) For Com-
mission employees, subject to para-
graph (h)(3) of this section and (para-
graph (h)(4)(ii) of this section, offsets
to recover debts owed the TUnited
States Government shall be made from
disposable pay in the following order of
precedence:

(A) Indebtedness due the Commis-
sion;

(B) Indebtedness due other agencies.

(ii) In the event that a debt to the
Commission is certified while an em-
ployee is subject to salary offset to
repay another agency, the Office of Fi-
nance may, at its discretion, determine
whether the debt to the Commission
should be repaid before the debt to the
other agency, repaid simultaneously,
or repaid after the debt to the other
agency.

(iii) A levy pursuant to the Internal
Revenue Code of 1986 shall take prece-
dence over other deductions under this
section, as provided in 5 U.S.C. 5514(d).

(i) Coordinating salary offset with other
agencies—(1) Responsibility of the Com-
mission as the creditor agency. (i) The Di-
rector shall be responsible for:

(A) Arranging for a hearing upon
proper request by a Federal employee;

(B) Preparing the Notice of Intent to
Offset consistent with the require-
ments of paragraph (a) of this section;

(C) Obtaining hearing officials from
other agencies pursuant to paragraph
(c)(3) of this section; and

(D) Ensuring that each certification
of debt is sent to a paying agency pur-
suant to paragraph (d)(2) of this sec-
tion.

(ii) Upon completion of the proce-
dures established in paragraphs (a)
through (f) of this section, the Director
shall submit a certified debt claim and
an installment agreement or other in-
struction on the payment schedule, if
applicable, to the employee’s paying
agency.

(iii) If the employee is in the process
of separating from Government em-
ployment, the Commission shall sub-
mit its debt claim to the employee’s
paying agency for collection by lump-
sum deduction from the employee’s
final check. The paying agency shall
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certify the total amount of its collec-
tion and furnish a copy of the certifi-
cation to the Commission and to the
employee.

(iv) If the employee is already sepa-
rated and all payments due from his or
her former paying agency have been
paid, the Commission may, unless oth-
erwise prohibited, request that money
due and payable to the employee from
the Federal Government be adminis-
tratively offset to collect the debt.

(v) When an employee transfers to
another paying agency, the Commis-
sion shall not repeat the procedures de-
scribed in paragraphs (a) through (f) of
this section in order to resume col-
lecting the debt. Instead, the Commis-
sion shall review the debt upon receiv-
ing the former paying agency’s notice
of the employee’s transfer and shall en-
sure that collection is resumed by the
new paying agency.

(2) Responsibility of the Commission as
the paying agency—(i) Complete claim.
When the Commission receives a cer-
tified claim from a creditor agency, the
employee shall be given written notice
of the certification, the date salary off-
set will begin, and the amount of the
periodic deductions. Deductions shall
be scheduled to begin at the next offi-
cially established pay interval or as
otherwise provided for in the certifi-
cation.

(ii) Incomplete claim. When the Com-
mission receives an incomplete certifi-
cation of debt from a creditor agency,
the Commission shall return the debt
claim with notice that procedures
under 5 U.S.C. 5514 and 5 CFR 550.1104
must be followed and that a properly
certified debt claim must be received
before action will be taken to collect
from the employee’s current pay ac-
count.

(iii) Review. The Commission is not
authorized to review the merits of the
creditor agency’s determination with
respect to the amount or validity of
the debt certified by the creditor agen-
cy.

(iv) Employees who transfer from one
paying agency to another agency. If,
after the creditor agency has sub-
mitted the debt claim to the Commis-
sion, the employee transfers to an
agency outside the Commission before
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the debt is collected in full, the Com-
mission must certify the total amount
collected on the debt. One copy of the
certification shall be furnished to the
employee and one copy shall be sent to
the creditor agency along with notice
of the employee’s transfer. If the Com-
mission is aware that the employee is
entitled to payments from the Civil
Service Retirement and Disability
Fund, or other similar payments, it
must provide written notification to
the agency responsible for making such
payments that the debtor owes a debt
(including the amount) and that the re-
quirements set forth herein and in the
Office of Personnel Management’s reg-
ulation (6 CFR part 550) have been fully
met.

(j) Interest, Penalties, and Adminis-
trative Costs. Where the Commission is
the creditor agency, it shall assess in-
terest, penalties, and administrative
costs pursuant to 31 U.S.C. 3717 and 31
CFR 901.9.

(k) Refunds. (1) Where the Commis-
sion is the creditor agency, it shall
promptly refund any amount deducted
under the authority of 5 U.S.C. 5514
when:

(i) The debt is compromised or other-
wise found not to be owing to the
United States; or

(ii) An administrative or judicial
order directs the Commission to make
a refund.

(2) Unless required by law or con-
tract, refunds under this paragraph (k)
shall not bear interest.

(1) Request from a creditor agency for
the services of a hearing official. (1) The
Commission may provide a hearing of-
ficial upon request of the creditor
agency when the debtor is employed by
the Commission and the creditor agen-
cy cannot provide a prompt and appro-
priate hearing before a hearing official
furnished pursuant to another lawful
arrangement.

(2) The Commission may provide a
hearing official upon request of a cred-
itor agency when the debtor works for
the creditor agency and that agency
cannot arrange for a hearing official.

(3) The Director shall arrange for
qualified personnel to serve as hearing
officials.

(4) Services rendered under this para-
graph (1) shall be provided on a fully re-
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imbursable basis pursuant to 31 U.S.C.
1535.

(m) Non-waiver of rights by payments.
A debtor’s payment, whether voluntary
or involuntary, of all or any portion of
a debt being collected pursuant to this
section shall not be construed as a
waiver of any rights that the debtor
may have under any statute, regula-
tion, or contract except as otherwise
provided by law or contract.

(n) Exception to due process proce-
dures. The procedures set forth in this
section shall not apply to adjustments
described in 5 U.S.C. 5514(a)(3) and 5
CFR 550.1104(c).

[62 FR 38019, July 16, 1997, as amended at 68
FR 32976, June 3, 2003]
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Any negative adjustment to pay aris-
ing out of an employee’s election of
coverage, or a change in coverage,
under a Federal benefits program re-
quiring periodic deductions from pay
shall not be considered collection of a
“‘debt’ for the purposes of this section
if the amount to be recovered was ac-
cumulated over four pay periods or
less. In such cases, the Commission
need not comply with §201.204, but it
will provide a clear and concise state-
ment in the employee’s earnings state-
ment advising the employee of the pre-
vious overpayment at the time the ad-
justment is made.

Salary adjustments.

§201.206 Administrative offset.

(a) Collection. The Director may col-
lect a claim pursuant to 31 U.S.C. 3716
from a person, organization, or entity
other than an agency of the United
States Government by administrative
offset of monies payable by the Govern-
ment. Collection by administrative off-
set shall be undertaken where the
claim is certain in amount, where off-
set is feasible and desirable and not
otherwise prohibited, where the appli-
cable statute of limitations has not ex-
pired, and where the offset is in the
best interest of the United States.

(b) Offset prior to completion of proce-
dures. Prior to the completion of the
procedures described in paragraph (c)
of this section, the Commission may ef-
fect offset if:



