§1002.33

reemployment unless the employer es-
tablishes one of the defenses described
in §1002.139. The employment position
to which the employee is entitled is de-
scribed in §§1002.191 through 1002.199.

§1002.33 Does the employee have to
prove that the employer discrimi-
nated against him or her in order to
be eligible for reemployment?

No. The employee is not required to
prove that the employer discriminated
against him or her because of the em-
ployee’s uniformed service in order to
be eligible for reemployment.

COVERAGE OF EMPLOYERS AND
POSITIONS

§1002.34 Which employers are covered
by USERRA?

(a) USERRA applies to all public and
private employers in the United States,
regardless of size. For example, an em-
ployer with only one employee is cov-
ered for purposes of the Act.

(b) USERRA applies to foreign em-
ployers doing business in the United
States. A foreign employer that has a
physical location or branch in the
United States (including U.S. terri-
tories and possessions) must comply
with USERRA for any of its employees
who are employed in the United States.

(c) An American company operating
either directly or through an entity
under its control in a foreign country
must also comply with USERRA for all
its foreign operations, unless compli-
ance would violate the law of the for-
eign country in which the workplace is
located.

§1002.35 Is a successor in interest an
employer covered by USERRA?

USERRA’s definition of ‘‘employer”
includes a successor in interest. In gen-
eral, an employer is a successor in in-
terest where there is a substantial con-
tinuity in operations, facilities, and
workforce from the former employer.
The determination whether an em-
ployer is a successor in interest must
be made on a case-by-case basis using a
multi-factor test that considers the fol-
lowing:

(a) Whether there has been a substan-
tial continuity of business operations
from the former to the current em-
ployer;
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(b) Whether the current employer
uses the same or similar facilities, ma-
chinery, equipment, and methods of
production;

(c) Whether there has been a substan-
tial continuity of employees;

(d) Whether there is a similarity of
jobs and working conditions;

(e) Whether there is a similarity of
supervisors or managers; and,

(f) Whether there is a similarity of
products or services.

§1002.36 Can an employer be liable as
a successor in interest if it was un-
aware that an employee may claim
reemployment rights when the em-
ployer acquired the business?

Yes. In order to be a successor in in-
terest, it is not necessary for an em-
ployer to have notice of a potential re-
employment claim at the time of merg-
er, acquisition, or other form of succes-
sion.

§1002.37 Can one employee be em-
ployed in one job by more than one
employer?

Yes. Under USERRA, an employer in-
cludes not only the person or entity
that pays an employee’s salary or
wages, but also includes a person or en-
tity that has control over his or her
employment opportunities, including a
person or entity to whom an employer
has delegated the performance of em-
ployment-related responsibilities. For
example, if the employee is a security
guard hired by a security company and
he or she is assigned to a work site, the
employee may report both to the secu-
rity company and to the site owner. In
such an instance, both employers share
responsibility for compliance with
USERRA. If the security company de-
clines to assign the employee to a job
because of a uniformed service obliga-
tion (for example, National Guard du-
ties), then the security company could
be in violation of the reemployment re-
quirements and the anti-discrimina-
tion provisions of USERRA. Similarly,
if the employer at the work site causes
the employee’s removal from the job
position because of his or her uni-
formed service obligations, then the
work site employer could be in viola-
tion of the reemployment requirements
and the anti-discrimination provisions
of USERRA.
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