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U.S.C. 300hh 11(e)(3), ‘‘service in the
uniformed services’’ includes service
performed as an intermittent disaster-
response appointee upon activation of
the National Disaster Medical System
or participation in an authorized train-
ing program, even if the individual is
not a member of the uniformed serv-
ices.

§1002.57 Is all service as a member of
the National Guard -considered
“service in the uniformed services?”

The National Guard has a dual sta-
tus. It is a Reserve component of the
Army, or, in the case of the Air Na-
tional Guard, of the Air Force. Simul-
taneously, it is a State military force
subject to call-up by the State Gov-
ernor for duty not subject to Federal
control, such as emergency duty in
cases of floods or riots. National Guard
members may perform service under ei-
ther Federal or State authority, but
only Federal National Guard service is
covered by USERRA.

(a) National Guard service under Fed-
eral authority is protected Dby
USERRA. Service under Federal au-
thority includes active duty performed
under Title 10 of the United States
Code. Service under Federal authority
also includes duty under Title 32 of the
United States Code, such as active
duty for training, inactive duty train-
ing, or full-time National Guard duty.

(b) National Guard service under au-
thority of State law is not protected by
USERRA. However, many States have
laws protecting the civilian job rights
of National Guard members who serve
under State orders. Enforcement of
those State laws is not covered by
USERRA or these regulations.

§1002.58 Is service in the commis-
sioned corps of the Public Health
Service considered “service in the
uniformed services?”

Yes. Service in the commissioned
corps of the Public Health Service
(PHS) is ‘‘service in the uniformed
services” under USERRA.

§1002.59 Are there any circumstances
in which special categories of per-
sons are considered to perform
“service in the uniformed services?”

Yes. In time of war or national emer-
gency the President has authority to

§1002.61

designate any category of persons as a
“uniformed service’’ for purposes of
USERRA. If the President exercises
this authority, service as a member of
that category of persons would be
‘“‘service in the uniformed services”
under USERRA.

§1002.60 Does USERRA cover an indi-
vidual attending a military service
academy?

Yes. Attending a military service
academy is considered uniformed serv-
ice for purposes of USERRA. There are
four service academies: The United
States Military Academy (West Point,
New York), the United States Naval
Academy (Annapolis, Maryland), the
United States Air Force Academy (Col-
orado Springs, Colorado), and the
United States Coast Guard Academy
(New London, Connecticut).

§1002.61 Does USERRA cover a mem-
ber of the Reserve Officers Training
Corps?

Yes, under certain conditions.

(a) Membership in the Reserve Offi-
cers Training Corps (ROTC) or the Jun-
ior ROTC is not ‘‘service in the uni-
formed services.”” However, some Re-
serve and National Guard enlisted
members use a college ROTC program
as a means of qualifying for commis-
sioned officer status. National Guard
and Reserve members in an ROTC pro-
gram may at times, while participating
in that program, be receiving active
duty and inactive duty training service
credit with their unit. In these cases,
participating in ROTC training ses-
sions is considered ‘‘service in the uni-
formed services,”” and qualifies a per-
son for protection under USERRA’s re-
employment and anti-discrimination
provisions.

(b) Typically, an individual in a Col-
lege ROTC program enters into an
agreement with a particular military
service that obligates such individual
to either complete the ROTC program
and accept a commission or, in case he
or she does not successfully complete
the ROTC program, to serve as an en-
listed member. Although an individual
does not qualify for reemployment pro-
tection, except as specified in (a)
above, he or she is protected under
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USERRA’s anti-discrimination provi-
sions because, as a result of the agree-
ment, he or she has applied to become
a member of the uniformed services
and has incurred an obligation to per-
form future service.

§1002.62 Does USERRA cover a mem-
ber of the Commissioned Corps of
the National Oceanic and Atmos-
pheric Administration, the Civil Air
Patrol, or the Coast Guard Auxil-
iary?

No. Although the Commissioned
Corps of the National Oceanic and At-
mospheric Administration (NOAA) is a
“uniformed service’ for some purposes,
it is not included in USERRA’s defini-
tion of this term. Service in the Civil
Air Patrol and the Coast Guard Auxil-
iary similarly is not considered ‘‘serv-
ice in the uniformed services’ for pur-
poses of USERRA. Consequently, serv-
ice performed in the Commissioned
Corps of the National Oceanic and At-
mospheric Administration (NOAA), the
Civil Air Patrol, and the Coast Guard
Auxiliary is not protected by USERRA.

ABSENCE FROM A POSITION OF EMPLOY-
MENT NECESSITATED BY REASON OF
SERVICE IN THE UNIFORMED SERVICES

§1002.73 Does service in the wuni-
formed services have to be an em-
ployee’s sole reason for leaving an
employment position in order to
have USERRA reemployment
rights?

No. If absence from a position of em-
ployment is necessitated by service in
the uniformed services, and the em-
ployee otherwise meets the Act’s eligi-
bility requirements, he or she has re-
employment rights under USERRA,
even if the employee uses the absence
for other purposes as well. An em-
ployee is not required to leave the em-
ployment position for the sole purpose
of performing service in the uniformed
services. For example, if the employee
is required to report to an out of State
location for military training and he or
she spends off-duty time during that
assignment moonlighting as a security
guard or visiting relatives who live in
that State, the employee will not lose
reemployment rights simply because
he or she used some of the time away
from the job to do something other
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than attend the military training.
Also, if an employee receives advance
notification of a mobilization order,
and leaves his or her employment posi-
tion in order to prepare for duty, but
the mobilization is cancelled, the em-
ployee will not lose any reemployment
rights.

§1002.74 Must the employee begin
service in the uniformed services
immediately after leaving his or her
employment position in order to
have USERRA reemployment
rights?

No. At a minimum, an employee
must have enough time after leaving
the employment position to travel
safely to the uniformed service site and
arrive fit to perform the service. De-
pending on the specific circumstances,
including the duration of service, the
amount of notice received, and the lo-
cation of the service, additional time
to rest, or to arrange affairs and report
to duty, may be necessitated by reason
of service in the uniformed services.
The following examples help to explain
the issue of the period of time between
leaving civilian employment and begin-
ning of service in the uniformed serv-
ices:

(a) If the employee performs a full
overnight shift for the civilian em-
ployer and travels directly from the
work site to perform a full day of uni-
formed service, the employee would
not be considered fit to perform the
uniformed service. An absence from
that work shift is necessitated so that
the employee can report for uniformed
service fit for duty.

(b) If the employee is ordered to per-
form an extended period of service in
the uniformed services, he or she may
require a reasonable period of time off
from the civilian job to put his or her
personal affairs in order, before begin-
ning the service. Taking such time off
is also necessitated by the uniformed
service.

(c) If the employee leaves a position
of employment in order to enlist or
otherwise perform service in the uni-
formed services and, through no fault
of his or her own, the beginning date of
the service is delayed, this delay does
not terminate any reemployment
rights.
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