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(5) Whether such service or operation
is more than casual, as that term is de-
fined in §202.6.

(b) In the event that the employer is
found to be an aggregate of persons or
legal entities or less than the whole of
a legal entity or a person operating in
only one of several capacities, then the
unit or units competent to assume
legal obligations shall be responsible
for the discharge of the duties of the
employer.

§202.10 Commencement of employer
status of receiver or trustee, etc.

A receiver, trustee, or other indi-
vidual or body, judicial or otherwise, in
the possession of the property or oper-
ating all or any part of the business of
a carrier, or of a company or person
owned or controlled by or under com-
mon control with such a carrier, which
operates any equipment or facility or
performs any service in connection
with the transportation of passengers
or property by railroad, shall be
deemed to be an employer beginning as
of whichever of the following three
dates is the earliest:

(a) The date that it takes possession
of such property; or

(b) The first date on which it has au-
thority to operate all or any part of
the business of such a carrier, company
or person; or

(c) The date that it begins operating
without appointment or authorization
all or any part of the business of such
a carrier, company or person;

Provided, however, That the receiver,
trustee, or other individual or body, ju-
dicial or otherwise, shall be an em-
ployer only with respect to such indi-
viduals as would be employees if the
preceding employer had continued in
the possession of the property or the
operation of the business.

§202.11 Termination of employer sta-
tus.

The employer status of any company
or person shall terminate whenever
such company or person loses any of
the characteristics essential to the ex-
istence of an employer status.

[Board Order 41-85, 6 FR 1210, Mar. 1, 1941]

§202.12

§202.12 Evidence of termination of
employer status.

(a) In determining whether a ces-
sation of an essential characteristic,
such as control or service in connec-
tion with railroad transportation, has
occurred, consideration will be given
only to those events or actions which
evidence a final or complete cessation.
Mere temporary periods of inactivity
or failure to exercise functions or to
operate equipment or facilities will not
necessarily result in a loss of employer
status.

(b) The actual date of cessation of
employer status shall be the date upon
which final or complete cessation of an
essential employer characteristic oc-
curs. The following indicate but do not
delimit the type of evidence that will
be considered in determining the ac-
tual date of cessation of an employer
status: stoppage of business or oper-
ations; the cancellation of tariffs, con-
currences, or powers of attorney filed
with the Interstate Commerce Com-
mission; the effective date of a certifi-
cate permitting abandonment; the ef-
fective date of a pertinent judicial ac-
tion such as the discharge of a receiver,
trustee, or other judicial officer, or an
order approving sale of equipment or
machinery; the sale, transfer, or lease
of property, equipment, or machinery
essential to the continuance of an em-
ployer function or to control by a car-
rier employer; public or private notices
of contemplated or scheduled abandon-
ment or cessation of operations; termi-
nation of contract; discharge of last
employee; date upon which the right of
a railway labor organization to partici-
pate in the selection of labor members
of the National Railroad Adjustment
Board ceases or is denied; and date on
which an employer, if a labor organiza-
tion, ceases to represent or is denied
the right to represent crafts or classes
of employees in the railroad industry,
or to promote the interests of employ-
ees in the railroad industry.

(c) In the absence of evidence to the
contrary the employer status of an ex-
isting company or person shall be pre-
sumed to continue, and in accordance
with §250.1(b) of this chapter it is the
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§202.13

duty of each employer promptly to no-
tify the Board of any change in oper-
ations affecting such company’s status
as an employer.

[Board Order 41-85, 6 FR 1210, Mar. 1, 1941]

§202.13 Electric railways.

(a) The Deputy General Counsel will
require the submission of information
pertaining to the history and oper-
ations of an electric railway with a
view to determining whether it is an
employer and will inquire into and
make his recommendations upon the
following considerations:

(1) Whether the electric railway is
more than a street, suburban or inter-
urban electric railway; or

(2) Whether it is operating as a part
of a general steam-railroad system of
transportation; or

(3) Whether it is part of the national
transportation system.

(b) If in the opinion of the Deputy
General Counsel an electric railway
has the characteristic set forth in ei-
ther paragraphs (a)(1), (2), or (a)(3) of
this section, he will conclude that it is
an employer under the act and if the
operator concurs in such opinion, the
decision will be made final by the
Board. If the operator does not concur
in the conclusion reached the question
will be submitted to the Interstate
Commerce Commission for determina-
tion.

(45 U.S.C. 231£(b)(5))

[4 FR 1478, Apr. 7, 1939, as amended at 48 FR
51448, Nov. 9, 1983]

§202.14 Service incidental to railroad
transportation.

An organization, association, bureau
or agency is performing a service in
connection with or incidental to rail-
road transportation whenever it is en-
gaged in the performance of functions
which would normally be performed by
the constituent employers in the ab-
sence of such organization, association,
bureau, or agency.

§202.15 Railway labor organizations.

Railway labor organizations, na-
tional in scope, which have been or
may be organized in accordance with
the provisions of the Railway Labor
Act, as amended, and their State and
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National legislative committees and
their general committees and their in-
surance departments and their local
lodges and divisions, established pursu-
ant to the constitution and bylaws of
such organizations, shall be employers
within the meaning of the act.

(a) An organization doing business on
or after June 21, 1934, which estab-
lishes, in accordance with paragraph
(a)(1), (2), or (3) of this section a right,
under section 3 “‘First” (a) of the Rail-
way Labor Act, as amended (48 Stat.
1189; 45 U.S.C. 153 “‘First” (a)), to par-
ticipate in the selection of labor mem-
bers of the National Railroad Adjust-
ment Board, will be presumed, in the
absence of clear and convincing evi-
dence to the contrary, to be, from and
after the date on which such right is
thus established, a labor organization,
national in scope and organized in ac-
cordance with the provisions of the
Railway Labor Act, as amended. Such
an organization can establish that it is
an employer by establishing, in accord-
ance with paragraph (b) of this section,
that, as a labor organization, national
in scope and organized in accordance
with the provisions of the Railway
Labor Act, as amended, it is a ‘‘rail-
way’’ organization. An organization,
doing business on or after June 21, 1934,
which has not established such a right
of participation, will be presumed not
to be a labor organization, national in
scope and organized in accordance with
the provisions of the Railway Labor
Act, as amended, and such presumption
can be rebutted only by clear and con-
vincing evidence satisfactory to the
Board showing that the reasons for the
organization’s failure to establish such
a right have no relation to its being a
labor organization, national in scope
and organized in accordance with the
provisions of the Railway Labor Act, as
amended. Only after such presumption
has thus been rebutted will further evi-
dence as to whether the organization is
an employer be considered. (The estab-
lishment or nonestablishment of such a
right of participation will not raise any
presumption as to whether an organi-
zation is, or is not, a ‘‘railway’’ organi-
zation. The existence of this qualifica-
tion shall be determined in accordance
with paragraph (b) of this section.) An
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