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of fact, conclusions of law, and rec-
ommendations as to decision. The re-
port may also contain such discussion 
of the question raised, both legal and 
factual, as the examiner may desire to 
present to the Board. A copy of the ex-
aminer’s report shall be served by the 
examiner upon each party partici-
pating in the hearing by mailing such 
copy to each such party at the address 
stated in his or her appearance. Each 
party shall, within 30 days after the 
date of mailing to him or her of the ex-
aminer’s report, file with the Board 
and serve upon other parties by mail-
ing to their addresses as stated in their 
appearances such exceptions in writing 
as he or she desires to make to the ex-
aminer’s findings of fact and conclu-
sions of law. Each exception shall spe-
cifically designate the particular find-
ings of fact or conclusions of law to 
which objection is taken, and shall set 
forth in detail the grounds for the ob-
jection. General exceptions and excep-
tions not specifically directed to par-
ticular findings of fact or conclusions 
of law will not be considered by the 
Board. Exceptions to findings of fact 
shall make specific reference by page 
numbers to those portions of the record 
upon which reliance is placed. 

(b) Each party shall have 10 days 
after receipt of exceptions taken by 
other parties in which to file with the 
Board replies to those exceptions. Re-
plies to exceptions to findings of fact 
shall make specific reference by page 
number to those portions of the record 
upon which reliance is placed. 

(c) The Board may, upon the applica-
tion of a party and for cause shown, ex-
tend the time for filing and serving of 
exceptions or filing of replies thereto. 
The Board will render its decision upon 
the record, the examiner’s report, and 
such exceptions and replies thereto as 
are made. 

(d) The examiner’s report shall be ad-
visory only and the Board may, in any 
case, exercise its right to reject or 
adopt the examiner’s report in whole or 
in part or adopt such report with modi-
fications. Findings of fact to which no 
exceptions are taken will, subject only 
to the power of the Board upon its own 
consideration to reject or modify, be 
presumed to be correct. 

(e) The decision of the Board shall be 
communicated to the parties partici-
pating in the hearing within 30 days of 
the date upon which the decision of the 
Board is entered upon its records. 

§ 258.7 Board decisions and opinions 
and dissenting opinions. 

The following shall apply to all deci-
sions of the Board except decisions re-
lating to matters of internal adminis-
tration: 

A decision made by at least two 
members of the Board shall constitute 
the decision of the Board. The decision 
of the Board shall be stated in a writ-
ten opinion filed in the record of the 
proceedings. A dissenting opinion may 
be stated by a member of the Board 
who disagrees with the decision of the 
Board and any such dissenting opinion 
shall also be filed in the record of the 
proceedings. 

PART 259—INITIAL DETERMINA-
TIONS AND APPEALS FROM INI-
TIAL DETERMINATIONS WITH RE-
SPECT TO EMPLOYER STATUS AND 
EMPLOYEE STATUS 
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AUTHORITY: 45 U.S.C. 231f; 45 U.S.C. 362(l). 

SOURCE: 43 FR 56889, Dec. 5, 1978, unless 
otherwise noted. 

§ 259.1 Initial determinations with re-
spect to employer and employee 
status. 

(a) All requests for a determination 
with respect to employer or employee 
status shall be filed with the Secretary 
to the Board. 

(b) The General Counsel of the Rail-
road Retirement Board or his or her 
designee shall make the initial inves-
tigations with respect to: 

(1) The status of any person as an em-
ployer under the Railroad Retirement 
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Act and the Railroad Unemployment 
Insurance Act and the rules and regula-
tions issued thereunder; and 

(2) The status of any individual or 
group of individuals as an employee or 
employees of an employer covered 
under the Railroad Retirement Act and 
the Railroad Unemployment Insurance 
Act. 

(c) Upon completion of this inves-
tigation the General Counsel, or his or 
her designee, shall submit to the Board 
the results of the investigation to-
gether with a recommendation con-
cerning the coverage determination. 
The Board shall make the initial deter-
mination with respect to the status of 
any person as an employer or as an em-
ployee under the Railroad Retirement 
Act and Railroad Unemployment Insur-
ance Act. The Secretary to the Board 
shall promptly notify the party or par-
ties, as defined in § 259.2 of this part, 
and other interested persons or entities 
of the Board’s determination. 

[57 FR 4366, Feb. 5, 1992] 

§ 259.2 Parties to determinations with 
respect to employer and employee 
status. 

(a) With respect to any determina-
tion under this part concerning the 
status of a person as an employer 
under the Railroad Retirement Act and 
the Railroad Unemployment Insurance 
Act, that person shall be a party to 
such determination and may submit 
written briefs or argument, as well as 
any documentary evidence pertinent to 
the matter at issue, to the decision 
maker to be considered in the rendition 
of a determination. The employees of 
such person may submit written briefs 
or argument with respect to such de-
termination, but shall not be parties 
thereto. 

(b) With respect to any determina-
tion under this part concerning the 
status of an individual or group of indi-
viduals as an employee or employees of 
an employer covered by the Railroad 
Retirement Act and the Railroad Un-
employment Insurance Act, the em-
ployer alleged to be the employer of 
the individual or group of individuals 
and the individual or group of individ-
uals shall each be considered a party to 
such determination and may submit 
written briefs or argument, and docu-

mentary evidence pertinent to the 
matter at issue, to the decision maker 
to be considered in the rendition of a 
determination. 

§ 259.3 Reconsideration of initial de-
terminations with respect to em-
ployer or employee status. 

(a) A party to an initial decision 
issued under § 259.1 shall have the right 
to request reconsideration of that deci-
sion. A request for reconsideration 
shall be in writing and must be filed 
with the Secretary to the Board within 
one year following the date on which 
the initial determination was issued. 
Where a request for reconsideration 
has been timely filed, the Secretary to 
the Board shall notify all other parties 
to the initial determination of such re-
quest. The party who requested recon-
sideration and any other party shall 
have the right to submit briefs or writ-
ten argument, as well as any documen-
tary evidence pertinent to the issue 
under consideration. The General 
Counsel or his or her designee shall re-
view the material furnished all parties 
and shall submit it to the Board with a 
recommendation as to the determina-
tion upon reconsideration. The Board 
shall then issue a determination with 
respect to the request for reconsider-
ation. The Secretary to the Board shall 
promptly notify all parties and other 
interested persons or entities of the de-
termination upon reconsideration. 

(b) A party who claims to be ag-
grieved by an initial decision of the 
Board but who fails to timely request 
reconsideration under this section 
shall forfeit any further right to appeal 
under this part. 

[57 FR 4366, Feb. 5, 1992] 

§ 259.4 Authority to conduct investiga-
tions. 

In performing his or her 
responsibilites under § 259.1 or § 259.3, 
the General Counsel or his or her des-
ignee shall have the authority and the 
power to conduct any investigations he 
deems necessary. In addition, the Gen-
eral Counsel or his or her designee 
shall have the power to compel, by sub-
poena, any person, company, corpora-
tion, or other entity to produce any 
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