§260.4

mailed to the claimant. The claimant
shall state the basis for the reconsider-
ation request and provide any addi-
tional evidence which is available. No
hearing will be provided.

(c) Right to further review of initial de-
cision. The right to further review of an
initial decision shall be forfeited unless
a written request for reconsideration is
filed within the time period prescribed
in this section or good cause is shown
by the claimant for failing to file a
timely request for reconsideration.

(d) Timely request for recomsideration.
In determining whether the claimant
has good cause for failure to file a
timely request for reconsideration the
bureau director shall consider the cir-
cumstances which kept the claimant
from filing the request on time and if
any action by the Board misled the
claimant. Examples of circumstances
where good cause may exist include,
but are not limited to:

(1) A serious illness which prevented
the claimant from contacting the
Board in person, in writing, or through
a friend, relative or other person;

(2) A death or serious illness in the
claimant’s immediate family which
prevented him or her from filing;

(3) The destruction of important and
relevant records;

(4) A failure to be notified of a deci-
sion;

(5) An unusual or unavoidable cir-
cumstance existed which demonstrates
that the claimant would not have
known of the need to file timely or
which prevented the claimant from fil-
ing in a timely manner; or

(6) The claimant thought that his or
her representative had requested recon-
sideration.

(e) Impartial review. The reconsider-
ation of the initial decision shall be
conducted by a person who shall not
have any interest in the parties or in
the outcome of the proceedings, shall
not have directly participated in the
initial decision which has been re-
quested to be reconsidered and shall
not have any other interest in the mat-
ter which might prevent a fair and im-
partial decision.

(f) Timely review. The Board shall
make every effort to issue a decision
upon reconsideration and send a copy
of the decision to the claimant within
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60 days of the date that the decision for
reconsideration is filed.

(g) Right to appeal adverse decision. If
the reconsideration decision is adverse
to the claimant, annuitant or payee, he
or she shall be notifed of his or her
right to appeal the decision to the Bu-
reau of Hearings and Appeals, as pro-
vided in §260.5.

[47 FR 36809, Aug. 24, 1982, as amended at 48
FR 51448, Nov. 9, 1983; 55 FR 39146, Sept. 25,
1990; 67 FR 77153, Dec. 17, 2002]

§260.4 Request for waiver of recovery
of an overpayment and/or for recon-
sideration of an initial erroneous
payment decision.

(a) General. A beneficiary who has
been determined to have received an
erroneous payment under §260.1(a)(7)
shall have the right, upon the filing of
a timely request in accordance with
the requirements of this section, to re-
quest waiver of recovery of the erro-
neous payment and/or reconsideration
of the erroneous payment decision. The
beneficiary shall have the right to an
informal oral hearing on the issue of
waiver of recovery and/or reconsider-
ation of the erroneous payment deci-
sion, before an employee of the Board
designated to conduct such a hearing,
prior to commencement of recovery by
suspension or reduction of a monthly
benefit.

(b) Request for waiver of recovery and/
or reconsideration of an erroneous pay-
ment decision and for a personal con-
ference. A request for reconsideration
of an erroneous payment decision must
be filed in accordance with §260.3(b) of
this part. A request for waiver of recov-
ery of an overpayment decision and for
a personal conference under this sec-
tion shall be in writing and addressed
to the field office of the Board set forth
in the initial decision letter or to the
Debt Recovery Manager and shall be
filed within 60 calendar days from the
date on which notice of the overpay-
ment decision was sent to the bene-
ficiary. The beneficiary shall state in
the request whether he or she elects to
have a personal conference. If the bene-
ficiary does not elect to have a per-
sonal conference with respect to his or
her request for waiver of recovery or
for reconsideration of the overpayment
decision, he or she may, along with the
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request, submit any evidence and argu-
ment which he or she would like to
present in support of his or her case.

(c) Right to further review of an initial
overpayment decision. The right to fur-
ther review of an initial overpayment
decision shall be forfeited unless a
written request for reconsideration is
filed within the time period prescribed
in §260.3(b) of this part (60 days) or
good cause, as defined in section
260.3(d) of this part, is shown by the
beneficiary for failing to file a timely
request for reconsideration. Nothing in
this section shall be taken to mean
that waiver of recovery will not be con-
sidered in these cases where the re-
quest for waiver is not filed within 60
days, but action to recover the erro-
neous payment will not be deferred if
such a request is not filed within 60
days. Any amounts recovered prior to
the date on which the request for waiv-
er as permitted under the preceding
sentence is filed shall not be waived
under part 255 of this chapter.

(d) Delay in commencement of recovery
of erroneous payment. Where a timely
request for waiver or reconsideration is
filed as provided in this section, the
Board shall not commence recovery of
the erroneous payment by suspension
or reduction of a monthly benefit pay-
able by the Board until a decision with
respect to such request for waiver or
reconsideration has been made and no-
tice thereof mailed to the claimant.

(e) Impartial review. Upon receipt of a
timely request for personal conference
under this section, the Board shall
promptly arrange for the selection of a
Board employee to conduct a personal
conference in the case. The employee
designated to conduct the personal
conference under this section shall not
have had any prior involvement with
the initial erroneous payment decision
and shall conduct the personal con-
ference in a fair and impartial manner.
The employee designated to conduct
the personal conference under this sec-
tion shall promptly schedule a time
and place for the personal conference
and promptly notify the beneficiary of
such. If the beneficiary agrees, the per-
sonal conference may be conducted by
telephone.

(f) Personal conference. The bene-
ficiary shall upon request have the op-
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portunity to review, prior to the per-
sonal conference, his or her claim fold-
er and all documents pertinent to the
issues raised. A personal conference
conducted under this section shall be
informal. At the personal conference
the beneficiary shall be afforded the
following rights:

(1) To present his or her case orally
and to submit evidence, whether
through witnesses or documents;

(2) To cross-examine adverse wit-
nesses who appear at the personal con-
ference; and

(3) To be represented by counsel or
other person.

(g) Preparation of recommended deci-
sion. Upon completion of the personal
conference the employee who conducts
the personal conference shall prepare a
summary of the case including a state-
ment of the facts, the employee’s find-
ings of fact and law, and a rec-
ommended decision.

(h) Timely review. The Board shall
make every effort to render a decision
with respect to the beneficiary’s re-
quest for reconsideration of the initial
erroneous payment determination and/
or waiver of recovery and notify the
beneficiary of that decision within 60
days of the date that the request for re-
consideration and/or waiver is filed or
the date that the summary of the case
is received from the employee who con-
ducts the personal conference, which-
ever is later.

(i) Right to appeal adverse decision. If
the Board renders a decision adverse to
the beneficiary, he or she may appeal
the decision to the Bureau of Hearings
and Appeals, as provided in §260.5 of
this part.

(j) Repayment is not a bar to requesting
waiver and/or reconsideration. The fact
that a beneficiary may have notified
the Board with respect to the method
by which he or she could choose to
have the recovery made, or the fact
that such beneficiary may have actu-
ally tendered to the Board a portion or
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all of the amount of the erroneous pay-
ment, shall in no way operate to preju-
dice his or her right to request recon-
sideration of the initial erroneous pay-
ment determination or to request waiv-
er of recovery.

[47 FR 36809, Aug. 24, 1982, as amended at 55
FR 39146, Sept. 25, 1990; 67 FR 77153, Dec. 17,
2002]

§260.5 Appeal from a reconsideration
decision.

(a) General. Every claimant shall
have a right to appeal to the Bureau of
Hearings and Appeals from any recon-
sideration decision with which he or
she disagrees.

(b) Appeal from a reconsideration deci-
sion. Appeal from a reconsideration de-
cision shall be made by filing the form
prescribed by the Board for such pur-
pose. Such appeal must be filed with
the Bureau of Hearings and Appeals
within 60 days from the date upon
which notice of the reconsideration de-
cision is mailed to the claimant. Any
written request stating an intent to ap-
peal which is received within the 60-
day period will protect the claimant’s
right to appeal, provided that the
claimant files the appeal form within
the later of the 60-day period following
the date of the reconsideration deci-
sion, or the 30-day period following the
date of the letter sending the form to
the claimant.

(c) Right to review of a reconsideration
decision. The right to review of a recon-
sideration decision shall be forfeited
unless an appeal is filed in the manner
and within the time prescribed in this
section. However, when a claimant
fails to file an appeal with the Bureau
of Hearings and Appeals within the
time prescribed in this section, the
hearings officer may waive this re-
quirement of timeliness. Such waiver
shall only occur in cases where the
claimant has made a showing of good
cause for failure to file a timely ap-
peal. Good cause for failure to file a
timely appeal will be determined by a
hearings officer in the manner pre-
scribed in §260.3(d) of this part.

(d) Delay in the commencement of re-
covery of erroneous payment. Where a
timely appeal seeking waiver of recov-
ery of an erroneous payment has been
filed with the Bureau of Hearings and
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Appeals, the Board shall not commence
recovery of the erroneous payment by
suspension or reduction of a monthly
benefit payable by the Board until a
decision with respect to such appeal
seeking waiver has been made and no-
tice thereof has been mailed to the
claimant.

(e) Impartial review. Within 30 days
after the claimant has filed a proper
appeal, the Director of Hearings and
Appeals shall appoint a hearings officer
to act on the appeal. The Director of
Hearings and Appeals may, if the Bu-
reau of Hearings and Appeals’ caseload
dictates, appoint a qualified Board em-
ployee, other than a hearings officer
assigned to the Bureau of Hearings and
Appeals, to act as a hearings officer
with respect to a case. Such hearings
officer shall not have any interest in
the parties or in the outcome of the
proceedings, shall not have directly
participated in the initial decision or
the reconsideration decision from
which the appeal is made, and shall not
have any other interest in the matter
which might prevent a fair and impar-
tial decision.

(f) Power of hearings officer to conduct
hearings. In the development of ap-
peals, the hearings officer shall have
the power to hold hearings, require and
compel the attendance of witnesses by
subpoena or otherwise in accordance
with the procedures set forth in part
2568 of this chapter, administer oaths,
rule on motions, take testimony, and
make all necessary investigations.

(g) Evidence presented in support of ap-
peal. (1) The appellant, or his or her
representative, shall be afforded full
opportunity to present testimony, or
written evidence or exhibits upon any
controversial question of fact; to exam-
ine and cross-examine witnesses; and
to present argument in support of the
appeal.

(2) The formal rules of evidence shall
not apply; however, the hearings offi-
cer may exclude evidence which he or
she finds is irrelevant or repetitious.
Any evidence excluded by the hearings
officer shall be described and that de-
scription made part of the record.

(3) If, in the judgment of the hearings
officer, evidence not offered by the ap-
pellant is available and is relevant and
material to the merits of the claim, the
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