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all of the amount of the erroneous pay-
ment, shall in no way operate to preju-
dice his or her right to request recon-
sideration of the initial erroneous pay-
ment determination or to request waiv-
er of recovery.

[47 FR 36809, Aug. 24, 1982, as amended at 55
FR 39146, Sept. 25, 1990; 67 FR 77153, Dec. 17,
2002]

§260.5 Appeal from a reconsideration
decision.

(a) General. Every claimant shall
have a right to appeal to the Bureau of
Hearings and Appeals from any recon-
sideration decision with which he or
she disagrees.

(b) Appeal from a reconsideration deci-
sion. Appeal from a reconsideration de-
cision shall be made by filing the form
prescribed by the Board for such pur-
pose. Such appeal must be filed with
the Bureau of Hearings and Appeals
within 60 days from the date upon
which notice of the reconsideration de-
cision is mailed to the claimant. Any
written request stating an intent to ap-
peal which is received within the 60-
day period will protect the claimant’s
right to appeal, provided that the
claimant files the appeal form within
the later of the 60-day period following
the date of the reconsideration deci-
sion, or the 30-day period following the
date of the letter sending the form to
the claimant.

(c) Right to review of a reconsideration
decision. The right to review of a recon-
sideration decision shall be forfeited
unless an appeal is filed in the manner
and within the time prescribed in this
section. However, when a claimant
fails to file an appeal with the Bureau
of Hearings and Appeals within the
time prescribed in this section, the
hearings officer may waive this re-
quirement of timeliness. Such waiver
shall only occur in cases where the
claimant has made a showing of good
cause for failure to file a timely ap-
peal. Good cause for failure to file a
timely appeal will be determined by a
hearings officer in the manner pre-
scribed in §260.3(d) of this part.

(d) Delay in the commencement of re-
covery of erroneous payment. Where a
timely appeal seeking waiver of recov-
ery of an erroneous payment has been
filed with the Bureau of Hearings and
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Appeals, the Board shall not commence
recovery of the erroneous payment by
suspension or reduction of a monthly
benefit payable by the Board until a
decision with respect to such appeal
seeking waiver has been made and no-
tice thereof has been mailed to the
claimant.

(e) Impartial review. Within 30 days
after the claimant has filed a proper
appeal, the Director of Hearings and
Appeals shall appoint a hearings officer
to act on the appeal. The Director of
Hearings and Appeals may, if the Bu-
reau of Hearings and Appeals’ caseload
dictates, appoint a qualified Board em-
ployee, other than a hearings officer
assigned to the Bureau of Hearings and
Appeals, to act as a hearings officer
with respect to a case. Such hearings
officer shall not have any interest in
the parties or in the outcome of the
proceedings, shall not have directly
participated in the initial decision or
the reconsideration decision from
which the appeal is made, and shall not
have any other interest in the matter
which might prevent a fair and impar-
tial decision.

(f) Power of hearings officer to conduct
hearings. In the development of ap-
peals, the hearings officer shall have
the power to hold hearings, require and
compel the attendance of witnesses by
subpoena or otherwise in accordance
with the procedures set forth in part
2568 of this chapter, administer oaths,
rule on motions, take testimony, and
make all necessary investigations.

(g) Evidence presented in support of ap-
peal. (1) The appellant, or his or her
representative, shall be afforded full
opportunity to present testimony, or
written evidence or exhibits upon any
controversial question of fact; to exam-
ine and cross-examine witnesses; and
to present argument in support of the
appeal.

(2) The formal rules of evidence shall
not apply; however, the hearings offi-
cer may exclude evidence which he or
she finds is irrelevant or repetitious.
Any evidence excluded by the hearings
officer shall be described and that de-
scription made part of the record.

(3) If, in the judgment of the hearings
officer, evidence not offered by the ap-
pellant is available and is relevant and
material to the merits of the claim, the
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hearings officer may obtain such evi-
dence upon his or her own initiative. If
new evidence is obtained after an oral
hearing, other than evidence submitted
by the appellant or his or her rep-
resentative, the hearings officer shall
provide the appellant or his or her rep-
resentative with a copy of such evi-
dence. In such event, the appellant
shall have 30 days to submit rebuttal
evidence or argument or to request a
supplemental hearing to confront and
challenge such new evidence. The ap-
pellant may move for an extension of
time to submit rebuttal evidence or ar-
gument and the hearings officer may
grant the motion upon a showing of
good cause.

(h) Submission of written argument in
lieu of oral hearings. Where the hearings
officer finds that no factual issues are
presented by an appeal, and the only
issues raised by the appellant are
issues concerning the application or in-
terpretation of law, the appellant or
his or her representative shall be af-
forded full opportunity to submit writ-
ten argument in support of the claim
but no oral hearing shall be held.

(1) Conduct of oral hearing. (1) In any
case in which an oral hearing is to be
held, the hearings officer shall sched-
ule a time and place for the conduct of
the hearing. The hearing shall not be
open to the public. The hearings officer
shall promptly notify by mail the
party or parties to the proceeding as to
the time and place for the hearing. The
notice shall include a statement of the
specific issues involved in the case. The
hearings officer shall make every effort
to hold the hearing within 150 days
after the date the appeal is filed.

(2) If the appellant objects to the
time or place of the hearing, he or she
must notify the hearings officer no
later than 5 calendar days before the
time set for the hearing. The appellant
must state the reason for his or her ob-
jection. If at all possible, the request
should be in writing. The hearings offi-
cer will change the time or place of the
hearing if he or she finds there is good
cause to do so.

(3) The hearings officer shall rule on
any objection timely filed by a party
under paragraph (i) of this section and
shall notify the party of his or her rul-
ing thereon. The hearings officer may

§260.5

for good cause shown, or upon his or
her own motion, reschedule the time
and/or place of the hearing. The hear-
ings officer also may limit or expand
the issues to be resolved at the hear-
ing.

(4) If neither a party nor his or her
representative appears at the time and
place scheduled for the hearing, that
party shall be deemed to have waived
his or her right to an oral hearing un-
less said party either filed with the
hearings officer a notice of objection
showing good cause why the hearing
should have been rescheduled, which
notice was timely filed but not ruled
upon, or, within 10 days following the
date on which the hearing was sched-
uled, said party files with the hearings
officer a motion to reschedule the
hearing showing good cause why nei-
ther the party nor his or her represent-
ative appeared at the hearing and fur-
ther showing good cause as to why said
party failed to file at the prescribed
time any notice of objection to the
time and place of the hearing.

(5) If the hearings officer finds either
that a notice of objection was timely
filed showing good cause to reschedule
the hearing, or that the party has with-
in 10 days following the date of the
hearing filed a motion showing good
cause for failure to appear and to file a
notice of objection, the hearings officer
shall reschedule the hearing. If the
hearings officer finds that the hearing
shall not be rescheduled, he or she
shall so notify the party in writing.

(j) Record of evidence considered. The
hearings officer will make a record of
the material evidence. The record will
include the applications, written state-
ments, reports, and other documents
that were used in making the deter-
mination under review and any other
additional evidence the appellant or
any other party to the hearing presents
in writing. If a hearing was held in the
appeal, the tape recording of the hear-
ing will be part of the record while the
appeal is pending. The hearings offi-
cer’s decision will be based on the
record. The entire record at any time
during the pendency of the appeal shall
be available for examination by the ap-
pellant or by his or her duly authorized
representative.
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(k) Extension of time to submit evi-
dence. Except where the hearings offi-
cer has determined that additional evi-
dence not offered by the appellant at or
prior to the hearing is available, the
record shall be closed as of the conclu-
sion of the hearing. The appellant may
request an extension of time to submit
evidence and the hearings officer will
grant the request upon a showing of
good cause for failure to have sub-
mitted the evidence earlier. The exten-
sion shall be for a period not exceeding
30 days.

(1) Hearing by telephone. At the discre-
tion of the hearings officer, any hear-
ing required under this part may be
conducted by telephone conference.

(The information collection requirements
contained in paragraph (b) were approved by
the Office of Management and Budget under
control number 3220-0007)

[67 FR 77154, Dec. 17, 2002]

§260.6 Time limits for issuing a hear-
ing decision.

(a) General. The hearings officer shall
make every effort to issue a decision
within 45 days after the hearing is held.

(b) Submission of additional evidence. If
the hearings officer requests additional
evidence, he or she shall do so within 30
days after the hearing is held and he or
she shall make every effort to issue the
hearing decision within 45 days after
the additional evidence is received and
the period for comment has ended. If
the claimant wishes to submit addi-
tional evidence or written statements
of fact or law, the hearings officer shall
make every effort to issue the hearing
decision within 45 days after the writ-
ten statements are received or the ad-
ditional evidence is received and the
period for comment has ended.

(c) Supplemental hearing. If on the
basis of additional evidence the hear-
ings officer decides a supplemental
hearing is necessary, the supplemental
hearing will be held within 30 days
after the receipt of the additional evi-
dence and the hearings officer shall
make every effort to issue a decision
within 30 days after the supplemental
hearing is held.

(d) Reassignment of case to another
hearings officer. If, after a hearing has
been held, it is necessary to reassign a
case to another hearings officer due to
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the unavailability of the original hear-
ings officer (e.g., resignation, retire-
ment, illness), the case will be prompt-
ly reassigned. The new hearings officer
shall make every effort to issue a hear-
ing decision within 30 days after the re-
assignment.

§260.7 Time limits for issuing a deci-
sion when a hearing is not held.

If a claimant waives his or her right
to appear at a hearing and the hearings
officer does not schedule the case for
hearing, or the evidence in the record
supports a favorable decision without a
hearing, or a hearing is not required
pursuant to §260.5(g), the hearings offi-
cer shall make every effort to issue a
decision within 90 days from the date
the appeal is filed: Provided, however,
that if the hearings officer requests ad-
ditional evidence it shall be requested
within 45 days of the filing of the ap-
peal and the hearings officer shall
make every effort to issue a decision
within 30 days after the additional evi-
dence is received and the appellant
comments on the evidence, or if no
comment is received after the close of
the comment period.

§260.8 Pre-hearing case review.

(a) General. The hearings officer as-
signed to a case may, prior to an oral
hearing, upon his or her own motion,
refer the case back to the office of the
Board which issued the initial decision
for the purpose of reconsideration of
that decision, where the hearings offi-
cer finds that:

(1) Additional evidence pertinent to
the resolution of the issues on appeal
was submitted by the appellant at the
time the appeal was filed, or subse-
quent thereto; or

(2) Additional evidence pertinent to
the resolution of the issues on appeal is
available and should be procured; or

(3) There is some other indication in
the record that the initial decision
may be revised in a manner favorable
to the appellant.

(b) Referral of case for further review
by initial adjudicating unit. Where the
hearings officer finds that referral of a
case back to the office which issued the
initial decision for the purpose of re-
consideration of that decision would be
warranted, the hearings officer shall
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