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as defined in §322.9. Subsidiary remu-
neration for any day does not prevent
such day from being a day of unem-
ployment or a day of sickness, except
as explained in §322.9.

(c) Supplemental unemployment or sick-
ness benefits. The term remuneration
does not include money payments re-
ceived by an employee pursuant to any
nongovernmental plan for unemploy-
ment or sickness insurance, as defined
in part 323 of this chapter. Employer
payments of sick pay to an employee
are remuneration, except when pay-
ment is made pursuant to a nongovern-
mental plan for sickness insurance.

[65 FR 14459, Mar. 17, 2000]

§322.3 Determining the days with re-
spect to which remuneration is pay-
able or accrues.

(a) Payable or accrues. In determining
whether remuneration is ‘“‘payable’ or
“‘accrues” to an employee with respect
to a claimed day or days, consideration
shall be given to such factors as

(1) The intention of the parties with
respect to the remuneration as indi-
cated in employment contracts, in any
expressed or implied agreements be-
tween the parties, and by the actions of
the parties;

(2) Any evidence, such as vouchers or
agreement of the parties, relating the
remuneration to a particular period of
time or indicating that the remunera-
tion accrued or became payable with-
out reference to any particular period
of time;

(3) The measure by which the amount
of remuneration was determined;

(4) Whether the amount of the remu-
neration is proportionate to the length
of time needed to render the service for
which it is payment;

(5) Whether the service for which the
remuneration accrues is required to be
rendered on any particular day or par-
ticular days; and

(6) Whether a specified amount of the
remuneration is contingent upon a re-
sult accomplished on a particular day
or particular days.

(b) Layover days. Remuneration shall
not be regarded as payable or accruing
to an employee with respect to his or
her ‘“‘layover’ days between regular as-
signments in train and engine service
solely because they are termed ‘‘lay-
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over’”’ days. But no such ‘‘layover’” day
may be considered as a day of unem-
ployment or sickness. See §332.6 of this
chapter.

(c) Guaranteed earnings. A payment
under a plan which guarantees an
amount of earnings or mileage in a
specified period is remuneration with
respect to each day in the specified pe-
riod.

(d) Equivalent of full-time work. An
employee who works fewer than five
days each week under a compressed
work schedule that provides the equiv-
alent of full-time employment does not
earn remuneration with respect to his
or her additional rest days resulting
from such work schedule, but such em-
ployee will not be considered to be
available for work on such rest days.
See §327.10(d) of this chapter.

[Board Order 59-73, 24 FR 2487, Mar. 31, 1959,
as amended at 66 FR 14460, Mar. 17, 2000]

§322.4 Consideration of evidence.

(a) Initial proof. A claimant’s certifi-
cation that he or she did not work on
any day claimed and did not receive in-
come such as vacation pay or pay for
time lost for any such day shall con-
stitute sufficient evidence for an ini-
tial finding that no remuneration is
payable or has accrued to him or her
with respect to such day, unless a base
yvear employer reports that he or she
worked on days claimed or received
payments that constitute remunera-
tion as defined in this part, or unless
there is other conflicting evidence.

(b) Investigation. When there is a
question as to whether or not remu-
neration is payable or has accrued to a
claimant with respect to a claimed day
or days, investigation shall be made
with a view to obtaining information
sufficient for a finding.

(Approved by the Office of Management and
Budget under control number 3220-0049)

[Board Order 59-73, 24, 2487, Mar. 31, 1959, as
amended at 52 FR 11017, Apr. 6, 1987; 656 FR
14460, Mar. 17, 2000]

§322.5 Payments
agreements.

under vacation

(a) General. In ascertaining the ac-
crual of remuneration under a vacation
agreement, consideration shall be
given to the applicable agreements and
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practices, the interpretations of such
agreements and practices developed by
the parties, and the actions of the par-
ties pursuant thereto. When there is in-
formation that an employee has re-
ceived or is to receive payment under a
vacation agreement, such payment
shall, in the absence of evidence to the
contrary, be considered to be remu-
neration with respect to the days to
which the payment is assigned.

(b) Vacation pay. If an employee
takes a vacation in accordance with a
vacation agreement, the payment for
such vacation shall constitute remu-
neration with respect to the days in
the vacation period for which the pay-
ment is made. An employee shall be re-
garded as taking a vacation when, in
accordance with the applicable agree-
ments and practices (1) he is absent
from work during a scheduled or as-
signed vacation period; (2) he is re-
quired to take his vacation with pay
while he is on furlough; or (3) he choos-
es to take his vacation with pay while
he is unemployed or absent from work
due to illness or other personal cir-
cumstances.

(c) Pay in lieu of vacation. If a pay-
ment in lieu of vacation is made to an
employee under a vacation agreement
such payment shall not constitute re-
muneration with respect to any par-
ticular day or days. A payment under a
vacation agreement shall be regarded
as in lieu of vacation if:

(1) The payment is made at the end of
the vacation year to an employee who
did not take his vacation during such
year; or

(2) The payment is made after the
employee’s death, or after he ceased
service for the purpose of receiving an
annuity, and the payment is credited
to the employee’s last day of service;
or

(3) It is otherwise established that
the parties intended the payment to be
in lieu of vacation, without reference
to any particular period.

[Board Order 59-73, 24, 2487, Mar. 31, 1959, as
amended at 65 FR 14460, Mar. 17, 2000]

§322.6 Pay for time lost.

(a) Definition. The term ‘‘pay for time
lost” means any payment made to an
employee with respect to an identifi-
able period of time during which the
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employee was absent from the active
service of the person or company mak-
ing the payment, including absence on
account of personal injury. The entire
amount paid to an employee who was
absent on account of personal injury is
pay for time lost if such amount in-
cludes pay for time lost, unless at the
time of payment the parties, by agree-
ment, specify a different amount as the
amount of the pay for time lost and the
period of time covered by such pay.
The amount allocated to time lost is
remuneration for every day in the pe-
riod of time lost. The amount of a pay-
ment for personal injury that is appor-
tioned to factors other than time lost
is, nevertheless, a portion of ‘‘dam-
ages’ for the purposes of part 341 of
this chapter.

(b) Employment relationship required.
Pay for time lost shall not be deemed
to have been earned on any day after
the day of the employee’s resignation
or other termination of his employ-
ment relationship.

(c) Initial evidence. A report that an
employee has received or is to receive
pay for time lost shall, in the absence
of evidence to the contrary, be consid-
ered sufficient for a finding that remu-
neration is payable with respect to
each day in the period to which the pay
is assigned.

[Board Order 59-73, 24, 2487, Mar. 31, 1959, as
amended at 656 FR 14460, Mar. 17, 2000]

§322.7 Dismissal, coordination,
separation allowances.

(a) Coordination or dismissal allowance.
Coordination or dismissal allowances
are payments made to an employee
who has been furloughed for a specified
period of time during which he or she
continues in an employment relation-
ship and remains subject to call. Such
pay is remuneration with respect to
each day in the month or other period
for which it is payable. The employer
shall be held liable to the Board for
any benefits paid to the employee and
found recoverable under section 2(f) of
the Railroad Unemployment Insurance
Act by reason of the payment of any
such allowances or other pay for the
same days for which the Board paid
benefits.

(b) Separation allowance. A separation
allowance or severance payment made

and
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