Railroad Retirement Board

§323.1 Introduction.

(a) This part defines the phrase non-
governmental plan for unemployment or
sickness insurance and sets forth the
procedure by which an employer may
obtain a determination by the Railroad
Retirement Board as to whether a par-
ticular plan that such employer main-
tains for its employees qualifies as a
nongovernmental plan. In general, any
payment by an employer to an em-
ployee for services rendered as an em-
ployee will be considered to be remu-
neration within the meaning of section
1(j) of the Railroad Unemployment In-
surance Act and part 322 of this chap-
ter. This includes employer payments
that relate to an employee’s loss of
earnings during a period of time when
the employee is unemployed or sick,
including sickness resulting from in-
jury. The exception is when an em-
ployer pays an employee a benefit pur-
suant to the provisions of a nongovern-
mental plan for unemployment or sick-
ness insurance established by an em-
ployer for the benefit of its employees.
Benefit payments under such plans are
not remuneration and do not affect an
employee’s eligibility for unemploy-
ment or sickness benefits under the
Railroad TUnemployment Insurance
Act.

(b) This part does not have any gen-
eral applicability to private insurance
contracts under which an insurance
company, pursuant to a policy of insur-
ance maintained by or for an employee,
pays medical or hospital expenses or
other cash benefits to or in behalf of an
employee. Nor does this part apply to
any private plan for relief of unemploy-
ment established by a party other than
an employer such as, for example, a
plan established by a labor union under
which it undertakes to pay benefits to
striking members of the union out of a
strike insurance fund. Insurance policy
benefits and strike unemployment ben-
efits, although paid under plans that
are nongovernmental in nature, are not
considered remuneration for services
under the general definition of remu-
neration. See part 322 of this chapter.

§323.3

§323.2 Definition of nongovernmental
plan for unemployment or sickness
insurance.

A nongovernmental plan for unem-
ployment or sickness insurance is a
benefit plan, program or policy that is
in the nature of insurance and is de-
signed and established by an employer
for the purpose of supplementing the
benefits that an employee of such em-
ployer may receive under the Railroad
Unemployment Insurance Act during a
period of unemployment or sickness. A
nongovernmental plan may be estab-
lished by labor-management agreement
or by unilateral employer action. Pay-
ments under such plans are referred to
as supplemental unemployment bene-
fits (SUB pay) or supplemental sick-
ness benefits, rather than as wages,
salary or pay for time lost, because
their inherent nature is to supplement
benefit payments under the Railroad
Unemployment Insurance Act rather
than to replace or duplicate such pay-
ments.

§323.3 Standards for Board approval
of a nongovernmental plan.

An unemployment or sickness benefit
plan qualifies as a nongovernmental
plan if it conforms to the following
standards:

(a) The plan is in writing and has
been published or otherwise commu-
nicated to covered employees prior to
the inception of the plan;

(b) Benefits under the plan are pay-
able only to employees who are invol-
untarily laid off or separated from the
service of the employer or who are ab-
sent from work on account of illness or
injury;

(c) Payment of benefits under the
plan is conditioned upon a covered em-
ployee’s meeting the eligibility condi-
tions governing payment of benefits
under the Railroad Unemployment In-
surance Act. However, a plan will not
be disqualified merely because it:

(1) Provides benefits during any wait-
ing period required under the Railroad
Unemployment Insurance Act, or

(2) Provides benefits after an em-
ployee has exhausted rights to benefits
under the Railroad Unemployment In-
surance Act, or

(3) Provides benefits during a period
when the employee is not a ‘‘qualified
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