
864 

22 CFR Ch. II (4–1–06 Edition) Pt. 206 

(e) An organization that participates 
in programs funded by financial assist-
ance from USAID shall not, in pro-
viding services, discriminate against a 
program beneficiary or potential pro-
gram beneficiary on the basis of reli-
gion or religious belief. 

(f) No grant document, contract, 
agreement, covenant, memorandum of 
understanding, policy, or regulation 
that is used by USAID shall require 
only religious organizations to provide 
assurances that they will not use mon-
ies or property for inherently religious 
activities. Any such restrictions shall 
apply equally to religious and secular 
organizations. All organizations that 
participate in USAID programs, includ-
ing religious ones, must carry out eli-
gible activities in accordance with all 
program requirements and other appli-
cable requirements governing the con-
duct of USAID-funded activities, in-
cluding those prohibiting the use of di-
rect financial assistance from USAID 
to engage in inherently religious ac-
tivities. No grant document, agree-
ment, covenant, memorandum of un-
derstanding, policy, or regulation that 
is used by USAID shall disqualify reli-
gious organizations from participating 
in USAID’s programs because such or-
ganizations are motivated or influ-
enced by religious faith to provide so-
cial services, or because of their reli-
gious character or affiliation. 

(g) A religious organization’s exemp-
tion from the Federal prohibition on 
employment discrimination on the 
basis of religion, set forth in Sec. 702(a) 
of the Civil Rights Act of 1964, 42 U.S.C. 
2000e–1, is not forfeited when the orga-
nization receives financial assistance 
from USAID. 

(h) Many USAID grant programs re-
quire an organization to be a ‘‘non-
profit organization’’ in order to be eli-
gible for funding. Individual solicita-
tions that require organizations to 
have nonprofit status will specifically 
so indicate in the eligibility section of 
a solicitation. Grantees should consult 
with the appropriate USAID program 
office to determine the scope of any ap-
plicable requirements. In USAID pro-
grams in which an applicant must show 
that it is a nonprofit organization, 
other than programs which are limited 
to registered Private and Voluntary 

Organizations, the applicant may do so 
by any of the following means: 

(1) Proof that the Internal Revenue 
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue 
Code; 

(2) A statement from a state taxing 
body or the state secretary of state 
certifying that: 

(i) The organization is a nonprofit or-
ganization operating within the State; 
and 

(ii) No part of its net earnings may 
lawfully benefit any private share-
holder or individual; 

(3) A certified copy of the applicant’s 
certificate of incorporation or similar 
document that clearly establishes the 
nonprofit status of the applicant; or 

(4) Any item described in paragraphs 
(b)(1) through (3) of this section if that 
item applies to a state or national par-
ent organization, together with a 
statement by the State or parent orga-
nization that the applicant is a local 
nonprofit affiliate. 

(i) The Secretary of State may waive 
the requirements of this section in 
whole or in part, on a case-by-case 
basis, where the Secretary determines 
that such waiver is necessary to fur-
ther the national security or foreign 
policy interests of the United States. 

[69 FR 61723, Oct. 20, 2004] 

PART 206—TESTIMONY BY EMPLOY-
EES AND THE PRODUCTION OF 
DOCUMENTS IN PROCEEDINGS 
WHERE A.I.D. IS NOT A PARTY 

Sec. 
206.1 Purpose and scope. 
206.2 Production or disclosure prohibited 

unless approved by the General Counsel. 
206.3 Procedure in the event of a demand for 

production or disclosure. 
206.4 Procedure where a decision concerning 

a demand is not made prior to the time 
a response to the demand is required. 

206.5 Procedure in the event of an adverse 
ruling. 

206.6 Considerations in determining wheth-
er production or disclosure should be 
made pursuant to a demand. 

AUTHORITY: Sec. 621, Foreign Assistance 
Act of 1961, as amended, 75 Stat. 424 (22 
U.S.C. 2381). 
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SOURCE: 53 FR 24260, June 28, 1988, unless 
otherwise noted. 

§ 206.1 Purpose and scope. 
(a) This part sets forth the proce-

dures to be followed in proceedings in 
which the U.S. Agency for Inter-
national Development (the ‘‘Agency’’) 
is not a party, whenever a subpoena, 
order or other demand (collectively re-
ferred to as a ‘‘demand’’) of a court or 
other authority set forth in § 206.1(d) of 
this part is issued for the production or 
disclosure of (1) any material con-
tained in the files of the Agency, (2) 
any information relating to material 
contained in the files of the Agency, or 
(3) any information or material ac-
quired by any person while such person 
was an employee of the Agency as a 
part of the performance of his official 
duties or because of his official status. 

(b) For purposes of this part, the 
term ‘‘employee of the Agency’’ in-
cludes all officers and employees of the 
Agency appointed by, or subject to the 
supervision, jurisdiction or control of, 
the Administrator of the Agency, in-
cluding personal services contractors. 

(c) This part is intended to provide 
instructions regarding the internal op-
erations of the Agency, and is not in-
tended, and does not and may not be 
relied upon, to create any right or ben-
efit, substantive or procedural, en-
forceable at law by a party against the 
Agency. 

(d) This part applies to: 
(1) State and local court, administra-

tive and legislative proceedings. 
(2) Federal court and administrative 

proceedings. 
(e) This part does not apply to: 
(1) Congressional requests or sub-

poenas for testimony or documents. 
(2) Employees or former employees 

making appearances solely in their pri-
vate capacity in legal or administra-
tive proceedings that do not relate to 
the Agency (such as cases arising out 
of traffic accidents, domestic relations, 
etc.). Any question whether the appear-
ance relates solely to the employee’s or 
former employee’s private capacity 
should be referred to the General Coun-
sel or his designee. 

(f) Nothing in this part affects disclo-
sure of information under the Freedom 
of Information Act, 5 U.S.C. 552, the 

Privacy Act, 5 U.S.C. 552a. the Sun-
shine Act, 5 U.S.C. 552b, or the Agen-
cy’s implementing regulations. Noth-
ing in this part otherwise permits dis-
closure of information by the Agency 
except as is provided by statue or other 
applicable law. 

§ 206.2 Production or disclosure pro-
hibited unless approved by the Gen-
eral Counsel. 

No employee or former employee of 
the Agency shall, in response to a de-
mand of a court or other authority set 
forth in § 206.1(d), produce any material 
or disclose any information described 
in § 206.1(a) without the approval of the 
General Counsel or his designee. 

§ 206.3 Procedure in the event of a de-
mand for production or disclosure. 

(a) Whenever an employee or former 
employee of the Agency receives a de-
mand for the production of material or 
the disclosure of information described 
in § 206.1(a), he shall immediately no-
tify and provide a copy of the demand 
to the General Counsel or his designee. 
The General Counsel, or his designee, 
shall be furnished by the party causing 
the demand to be issued or served a 
written summary of the information 
sought, its relevance to the proceeding 
in connection with which it was served 
and why the information sought is un-
available by any other means or from 
any other sources. 

(b) The General Counsel, or his des-
ignee, in consultation with appripriate 
Agency officials, and in light of the 
considerations listed in § 206.6, will de-
termine whether the person on whom 
the demand was served should respond 
to the demand. 

(c) To the extent he deems it nec-
essary or appropriate, the General 
Counsel, or his designee, may also re-
quire from the party causing such de-
mand to be issued or served a plan of 
all reasonably foreseeable demands, in-
cluding but not limited to names of all 
employees and former employees from 
whom discovery will be sought, areas 
of inquiry, length of time of pro-
ceedings requiring oral testimony and 
identification of documents to be used 
or whose production is sought. 
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