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(2) STATE is directed by an adminis-
trative or judicial order to make a re-
fund. 

(b) Refunds do not bear interest un-
less required or permitted by law or 
contract. 

PART 35—PROGRAM FRAUD CIVIL 
REMEDIES 
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AUTHORITY: 31 U.S.C. 3801–3812. 

SOURCE: 55 FR 23424, June 8, 1990, unless 
otherwise noted. 

§ 35.1 General. 
(a) Basis. This part implements the 

Program Fraud Civil Remedies Act of 
1986, Public Law 99–509, sections. 6101– 
6104, 100 Stat. 1874 (October 21, 1986), 
codified at 31 U.S.C. 3801–3812. 31 U.S.C. 
3809 of the statute requires each au-
thority head to promulgate regulations 
necessary to implement the provisions 
of the statute. 

(b) Purpose. This part establishes ad-
ministrative procedures for imposing 
civil penalties and assessments against 
persons who make, submit, or present, 
or cause to be made, submitted, or pre-
sented, false fictitious, or fraudulent 
claims or written statements to au-
thorities or to their agents; and speci-
fies the hearing and appeal rights of 
persons subject to allegations of liabil-
ity for such penalties and assessments. 

(c) Special considerations abroad. 
Where a party, witness or material evi-
dence in a proceeding under these regu-
lations is located abroad, the inves-
tigating official, reviewing official or 
ALJ, as the case may be, may adjust 
the provisions below for service, filing 
of documents, time limitations, and re-
lated matters to meet special problems 
arising out of that location. 

§ 35.2 Definitions. 
(a) ALJ means an Administrative 

Law Judge in the authority appointed 
pursuant to 5 U.S.C. 3105 or detailed to 
the authority pursuant to 5 U.S.C. 3344. 

(b) Authority means the United States 
Department of State. 

(c) Authority head means the Under 
Secretary for Management. 

(d) Benefit means, in the context of 
‘‘statement,’’ anything of value, in-
cluding but not limited to, any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status, 
or loan gurarantee. 

(e) Claim means any request, demand, 
or submission— 

(1) Made to the authority for prop-
erty, services, or money (including 
money representing grants, loans, in-
surance, or benefits); 

(2) Made to a recipient of property, 
services, or money from the authority 
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or to a party to a contract with the au-
thority— 

(i) For property or services if the 
United States— 

(A) Provided such property or serv-
ices; 

(B) Provided any portion of the funds 
for the purchase of such property or 
services; or 

(C) Will reimburse such recipient or 
party for the purchase of such property 
or services; or 

(ii) For the payment of money (in-
cluding money representing grants, 
loans, insurance or benefits) if the 
United States— 

(A) Provided any portion of the 
money requested or demanded; or 

(B) Will reimburse such recipient or 
party for any portion of the money 
paid on such request or demand; or 

(3) Made to the authority which has 
the effect of decreasing an obligation 
to pay or account for property, services 
or money. 

(f) Complaint means the administra-
tive complaint served by the reviewing 
official on the defendant under § 35.7. 

(g) Defendant means any person al-
leged in a complaint under § 35.7 to be 
liable for a civil penalty or assessment 
under § 35.3. 

(h) Department means the Depart-
ment of State. 

(i) Government means the United 
States Government. 

(j) Individual means a natural person. 
(k) Initial decision means the written 

decision of the ALJ required by § 35.10 
or § 35.37, and includes a revised initial 
decision issued following a remand or a 
motion for reconsideration. 

(l) Investigating official means the In-
spector General of the Department of 
State or an officer or employee of the 
Office of Inspector General designated 
by the Inspector General and serving in 
a position for which the rate of basic 
pay is not less than the minimum rate 
of basic pay for grade GS–16 under the 
General Schedule. 

(m) Knows or has reason to know 
means that a person, with respect to a 
claim or statement— 

(1) Has actual knowledge that the 
claim or statement is false, fictitious, 
or fraudulent; 

(2) Acts in deliberate ignorance of the 
truth or falsity of the claim or state-
ment; or 

(3) Acts in reckless disregard of the 
truth or falsity of the claim or state-
ment. 

(n) Makes, wherever it appears, shall 
include the terms presents, submits, 
and causes to be made, presented, or 
submitted. As the context requires, 
making or made, shall likewise include 
the corresponding forms of such terms. 

(o) Person means any individual, 
partnership, corporation, association 
or private organization, and includes 
the plural of the term. 

(p) Representative means an attorney 
who is a member in good standing of 
the bar of any state, territory, or pos-
session of the United States, or of the 
District of Columbia, or the Common-
wealth of Puerto Rico. 

(q) Representative for the Authority 
means the Counsel to the Inspector 
General. 

(r) Reviewing official means the chief 
Financial Officer of the Department or 
her or his designee who is— 

(1) Not subject to supervision by, or 
required to report to, the investigating 
official; 

(2) Not employed in the organiza-
tional unit of the authority in which 
the investigating official is employed; 
and 

(3) Serving in a position for which 
the rate of basic pay is not less than 
the minimum rate of basic pay for 
grade GS–16 under the General Sched-
ule. 

(s) Statement means any representa-
tion, certification, affirmation, docu-
ment, record, or accounting or book-
keeping entry made— 

(1) With respect to a claim or to ob-
tain the approval or payment of a 
claim (including relating to eligibility 
to make a claim); or 

(2) With respect to (including relat-
ing to eligibility for)— 

(i) A contract with, or a bid or pro-
posal for a contract with; or 

(ii) A grant, loan or benefit from, the 
authority, or any state, political sub-
division of a state, or other party, if 
the United States Government provides 
any portion of the money or property 
under such contract or for such grant, 
loan, or benefit, or if the Government 
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will reimburse such state, political 
subdivision, or party for any portion of 
the money or property under such con-
tract or for such grant, loan, or ben-
efit. 

§ 35.3 Basis for civil penalties and as-
sessments. 

(a) Claims. (1) Except as provided in 
paragraph (c) of this section, any per-
son who makes a claim that the person 
knows or has reason to know the fol-
lowing shall be subject, in addition to 
any other remedy that may be pre-
scribed by law, to a civil penalty of not 
more than $5,000 for each such claim: 

(i) Is false, fictitious, or fraudulent; 
(ii) Includes or is supported by any 

written statement which asserts a ma-
terial fact which is false, fictitious, or 
fraudulent; 

(iii) Includes or is supported by any 
written statement that— 

(A) Omits a material fact; 
(B) Is false, fictitious, or fraudulent 

as a result of such omission; and 
(C) Is a statement in which the per-

son making the statement has a duty 
to include such material fact; or 

(iv) Is for payment for the provision 
of property or services which the per-
son has not provided as claimed. 

(2) Each voucher, invoice, claim 
form, or other individual request or de-
mand for property, services, or money 
constitutes a separate claim. 

(3) A claim shall be considered made 
to the authority, recipient, or party 
when such claim is actually made to an 
agent, fiscal intermediary, or other en-
tity, including any state or political 
subdivision thereof, acting for or on be-
half of the authority, recipient, or 
party. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
regardless of whether such property, 
services, or money is actually delivered 
or paid. 

(5) If the Government has made any 
payment (including transferred prop-
erty or provided services) on a claim, a 
person subject to a civil penalty under 
paragraph (a)(1) of this section shall 
also be subject to an assessment of not 
more than twice the amount of such 
claim or that portion thereof that is 
determined to be in violation of para-
graph (a)(1) of this section. Such as-

sessment shall be in lieu of damages 
sustained by the Government because 
of such claim. 

(b) Statements. (1) Except as provided 
in paragraph (c) of this section, any 
person who makes a written statement 
that— 

(i) The person knows or has reason to 
know— 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B) Is false, fictitious, or fraudulent 
because it omits a mateial fact that 
the person making the statment has a 
duty to include in such statement; and 

(ii) Contains or is accompanied by an 
express certification or affirmation of 
the truthfulness and accuracy of the 
contents of the statement, shall be sub-
ject, in addition to any other remedy 
that may be prescribed by law, to a 
civil penalty of not more than $5,000 for 
each such statement. 

(2) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

(3) A statement shall be considered 
made to the authority when such state-
ment is actually made to an agent, fis-
cal intermediary, or other entity, in-
cluding any state or political subdivi-
sion thereof, acting for or on behalf of 
the authority. 

(c) No proof of specific intent to de-
fraud is required to establish liability 
under this section. 

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement 
under this section, each such person 
may be held liable for a civil penalty 
under this section. 

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has 
made payment (including transferred 
property or provided services), an as-
sessment may be imposed against any 
such person or jointly and severally 
against any combination of such per-
sons. 

§ 35.4 Investigation. 

(a) If an investigating official con-
cludes that a subpoena pursuant to the 
authority conferred by 31 U.S.C. 3804(a) 
is warranted— 
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