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to calculate the maximum mortgage
amount under §203.18. Otherwise, the
value supported by the first appraisal
will be used to calculate the maximum
mortgage amount.

(iv) HUD will announce its deter-
mination to require additional value
documentation through issuance of a
FEDERAL REGISTER notice. The require-
ment for additional value documenta-
tion may be established either on a na-
tionwide or regional basis. Further, the
FEDERAL REGISTER notice will specify
the percentage increase in the re-sale
price that will trigger the need for ad-
ditional documentation, and will speci-
fy the acceptable types of documenta-
tion. The FEDERAL REGISTER notice
may also exclude re-sales of less than a
specific dollar amount from the addi-
tional value documentation require-
ments. Any such FEDERAL REGISTER
notice, and any subsequent revisions,
will be issued at least thirty days be-
fore taking effect.

(v) The level at which additional doc-
umentation is required under
§203.37a(b)(4) shall supersede that
under §203.37a(b)(3).

(5) Re-sales occurring more than 12
months following acquisition. If the re-
sale date is more than 12 months fol-
lowing the date of acquisition by the
seller, the property is eligible for a
mortgage insured by FHA.

(c) Exceptions to the time restrictions on
sales. The time restrictions on sales de-
scribed in paragraph (b) of this section
do not apply to:

(1) Sales by HUD of Real Estate-
Owned (REO) properties under 24 CFR
part 291 and of single family assets in
revitalization areas pursuant to sec-
tion 204 of the National Housing Act (12
U.S.C. 1710);

(2) Sales by another agency of the
United States Government of REO sin-
gle family properties pursuant to pro-
grams operated by these agencies (this
does not include the Government Spon-
sored Enterprises);

(3) Sales of property that were ac-
quired by the sellers by inheritance;
and

(4) Sales of properties purchased by
an employer or relocation agency in
connection with the relocation of an
employee.

§203.41

(d) Sanctions and indemnification.
Failure of a mortgagee to comply with
the requirements of this section may
result in HUD requesting indemnifica-
tion of the mortgage loan, or seeking
other appropriate remedies under 24
CFR part 25.

[68 FR 23375, May 1, 2003, as amended at 69
FR 77116, Dec. 23, 2004]

§203.38

At the time a mortgage is insured
there must be located on the mort-
gaged property one or more dwellings
designed principally for residential use
for not more than four families.

[61 FR 36264, July 9, 1996]

§203.39 Standards for buildings.

The buildings on the mortgaged prop-
erty must conform with the standards
prescribed by the Commissioner.

Location of dwelling.

§203.40 Location of property.

The mortgaged property shall be lo-
cated within the United States, Puerto
Rico, Guam, the Virgin Islands, the
Commonwealth of the Northern Mar-
iana Islands, and American Samoa. The
mortgaged property, if otherwise ac-
ceptable to the Commissioner, may be
located in any community where the
housing standards meet the require-
ments of the Commissioner.

[49 FR 12697, Mar. 30, 1984, as amended at 61
FR 36264, July 9, 1996]

§203.41 Free assumability; exceptions.

(a) Definitions. As used in this sec-
tion:

(1) Low- or moderate-income housing
means housing which is designed to be
affordable, taking into account avail-
able financing, to individuals or fami-
lies whose household income does not
exceed 115 percent of the median in-
come for the area, as determined by
the Secretary with adjustments for
smaller and larger families. The Sec-
retary may approve a higher percent-
age up to 140 percent.

(2) Eligible governmental or mnonprofit
program means a program operated pur-
suant to a program established by Fed-
eral law, operated by a State or local
government, or operated by an eligible
nonprofit organization, if the program
is designed to assist the purchase of
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low-or moderate-income housing in-
cluding rental housing.

(3) Legal restrictions on conveyance
means any provision in any legal in-
strument, law or regulation applicable
to the mortgagor or the mortgaged
property, including but not limited to
a lease, deed, sales contract, declara-
tion of covenants, declaration of condo-
minium, option, right of first refusal,
will, or trust agreement, that attempts
to cause a conveyance (including a
lease) made by the mortgagor to:

(i) Be void or voidable by a third
party;

(ii) Be the basis of contractual liabil-
ity of the mortgagor for breach of an
agreement not to convey, including
rights of first refusal, pre-emptive
rights or options related to mortgagor
efforts to convey;

(iii) Terminate or subject to termi-
nation all or a part of the interest held
by the mortgagor in the mortgaged
property if a conveyance is attempted;

(iv) Be subject to the consent of a
third party;

(v) Be subject to limits on the
amount of sales proceeds retainable by
the seller; or

(vi) Be grounds for acceleration of
the insured mortgage or increase in the
interest rate.

(4) Taz-exempt bond financing means
financing which is funded in whole or
in part by the proceeds of qualified
mortgage bonds described in section 143
of the Internal Revenue code of 1986, or
any successor section, on which the in-
terest is exempt from Federal income
tax. The term does not include financ-
ing by qualified veterans’ mortgage
bonds as defined in section 143(b) of the
Code.

(5) Eligible mnonprofit organization
means an organization of the type de-
scribed in section 501(c)(3) of the Inter-
nal Revenue Code of 1986 as an organi-
zation exempt under section 501(a) of
the Code, which has:

(i) Two years experience as a provider
of low- or moderate-income housing;

(ii) A voluntary board; and

(iii) No part of its net earnings inur-
ing to the benefit of any member,
founder, contributor or individual.

(b) Policy of free assumability with no
restrictions. A mortgage shall not be eli-
gible for insurance if the mortgaged

24 CFR Ch. Il (4-1-06 Edition)

property is subject to legal restrictions
on conveyance, except as permitted by
this part.

(c) Exception for eligible governmental
or monprofit programs. Legal restric-
tions on conveyance are acceptable if:

(1) The restrictions are part of an eli-
gible governmental or nonprofit pro-
gram and are permitted by paragraph
(d) of this section; and

(2) The restrictions will automati-
cally terminate if title to the mort-
gaged property is transferred by fore-
closure or deed-in-lieu of foreclosure,
or if the mortgage is assigned to the
Secretary.

(d) Ezxception for eligible governmental
or nonprofit programs—specific policies.
For purposes of paragraph (c) of this
section, restrictions of the following
types are permitted for eligible govern-
mental or nonprofit programs, provided
that a violation of legal restrictions on
conveyance may not be grounds for ac-
celeration of the insured mortgaged or
for an increase in the interest rate, or
for voiding a conveyance of the mort-
gagor’s interest in the property, termi-
nating the mortgagor’s interest in the
property, or subjecting the mortgagor
to contractual liability other than re-
quiring repayment (at a reasonable
rate of interest) of assistance provided
to make the property affordable as low-
or moderate-income housing:

(1) Except as otherwise provided in
the HOME Investment Partnerships
(HOME) and the Homeownership and
Opportunity for People Everywhere
(HOPE) programs, the mortgagor may
be prohibited from selling the property
at a price greater than the price per-
mitted under the program, or the mort-
gagor may be required to pay a portion
of the sales proceeds to a governmental
body or an eligible nonprofit organiza-
tion, as long as the mortgagor is not
prohibited from recovering:

(i) The sum of the mortgagor’s origi-
nal purchase price, the mortgagor’s
reasonable costs of sale, the reasonable
costs of improvements made by the
mortgagor, and any negative amortiza-
tion on a graduated payment mortgage
insured under §203.45 of this part; and

(ii) A reasonable share, as determined
by the Secretary, of the appreciation in
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value which shall be the sales price re-
duced by the sum determined under
paragraph (d)(1)(i) of this section.

(2) Legal restrictions on conveyance
may extend beyond the term of the
mortgage, subject to paragraph (c)(2) of
this section and any limitations appli-
cable in the jurisdiction.

(3) Except as otherwise required by
the HOME and HOPE programs, rights
under an option to purchase, pre-
emptive rights to purchase or rights of
first refusal shall only be held by a
governmental body or eligible non-
profit organization, or another indi-
vidual or organization approved by the
Secretary, and shall be exercised by
them (or an assignee who will purchase
and occupy the property) only within a
reasonable time after the event permit-
ting exercise of the rights occurs, not
to exceed a period of time determined
by the Secretary. The Secretary may
approve another individual or organiza-
tion under the preceding sentence even
if the restriction is not part of an eligi-
ble governmental or nonprofit pro-
gram.

(4) In addition to the restrictions
stated in paragraph (d)(3) of this sec-
tion, the purchase price under an op-
tion may not be less than the sum of
the mortgagor’s original purchase
price, the mortgagor’s reasonable costs
of sale, the reasonable costs of im-
provements made by seller, and a rea-
sonable share, as determined by the
Secretary, of the appreciation in value.

(5) The mortgagor may be required to
continue to be an owner-occupant.

(6) The mortgagor may be limited in
his or her ability to choose a purchaser
for the property, but only to the extent
necessary to ensure that the property
is preserved as low- or moderate-in-
come housing.

(7) The mortgagor for a rehabilita-
tion loan insured under §203.50 of this
part may hold title subject to a condi-
tion subsequent, provided that the
holder of the right of entry for condi-
tion broken also executes the mort-
gage, and that the right is exercisable
only for failure by the mortgagor to
complete the rehabilitation or occupy
the property as agreed by the mort-
gagor.

(8) Property may be subject to a legal
restriction on conveyance to the extent

§203.42

approved in writing by an authorized
representative of the Secretary prior to
September 10, 1993.

(e) Exception for tax-exempt bond fi-
nancing. A mortgage may be funded
through tax-exempt bond financing and
may include a due-on-sale provision in
a form approved by the Secretary
which permits the mortgagee to accel-
erate a mortgage that no longer meets
Federal requirements for tax-exempt
bond financing or for other reasons ac-
ceptable to the Secretary. Except as
provided in this paragraph (e), a mort-
gage funded through tax-exempt bond
financing shall comply with all form
requirements prescribed under
§203.17(a) of this part and shall contain
no other provisions designed to enforce
compliance with Federal or State re-
quirements for tax-exempt bond fi-
nancing. Other legal restrictions on
conveyance are permitted as provided
in other paragraphs of this section.

(f) Ezxception for protective covenants
excluding non-elderly. Mortgaged prop-
erty may be subject to protective cov-
enants which prohibit or restrict occu-
pancy by, or transfer to, persons who
are not elderly if:

(1) The restrictions do not have an
undue effect on marketability; and

(2) The restrictions do not constitute
illegal discrimination and are con-
sistent with the Fair Housing Act and
all other applicable nondiscrimination
laws.

(g8) Exceptions for specific jurisdictions.
Notwithstanding the provisions of
paragraph (b) of this section, mort-
gages insured on certain Indian land or
Hawaiian home lands under sections
247 and 248 of the National Housing Act
and §§203.43h and 203.43i of this part, or
on property in the Northern Mariana
Islands or American Samoa, shall not
be ineligible for insurance under this
section solely because applicable law
does not permit free alienability of
title to all persons.

[68 FR 42648, Aug. 11, 1993; 59 FR 15112, Mar.
31, 1994]

§203.42 Rental properties.

(a) A mortgage on property upon
which there is a dwelling to be rented
by the mortgagor shall not be eligible
for insurance if the property is a part
of, or adjacent or contiguous to, a
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