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(2) The owner has fulfilled and con-
tinues to fulfill the requirements speci-
fied in paragraph (b) or (c¢) of this sec-
tion, as appropriate; and

(3) The owner has (for 24 CFR part 883
projects, the owner and the Agency
have) demonstrated to the satisfaction
of HUD that:

(i) For the period of vacancy, the
project is not providing the owner with
revenues at least equal to project ex-
penses (exclusive of depreciation), and
the amount of payments requested is
not more than the portion of the defi-
ciency attributable to the vacant unit,
and

(ii) The project can achieve financial
soundness within a reasonable time.

(e) Prohibition of double compensation
for vacancies. The owner is not entitled
to vacancy payments for vacant units
to the extent he can collect for the va-
cancy from other sources (such as secu-
rity deposits, payments under
§880.608(f), and governmental payments
under other programs).

[44 FR 59410, Oct. 15, 1979, as amended at 61
FR 13591, Mar. 27, 1996]

§880.612 Reviews during management
period.

(a) After the effective date of the
Contract, the contract administrator
will inspect the project and review its
operation at least annually to deter-
mine whether the owner is in compli-
ance with the Contract and the as-
sisted units are in decent, safe and san-
itary condition.

(b) In addition:

(1)(i) For this part 880 and 24 CFR
part 881 private-owner/PHA projects,
HUD will review the PHA’s administra-
tion of the Contract at least annually
to determine whether the PHA is in
compliance with the ACC; and

(ii) For 24 CFR part 883 projects, HUD
will periodically review the Agency’s
administration of the Contract to de-
termine whether it is in compliance
with the Contract.

(2) HUD may independently inspect
project operations and units at any
time.

(c) Equal Opportunity reviews may
be conducted by HUD at any time.

[44 FR 59410, Oct. 15, 1979, as amended at 61
FR 13591, Mar. 27, 1996]
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§880.612a Preference for occupancy
by elderly families.

(a) Election of preference for occupancy
by elderly families—(1) Election by owners
of eligible projects. (i) An owner of a
project assisted under this part (includ-
ing a partially assisted project) that
was originally designed primarily for
occupancy by elderly families (an ‘‘eli-
gible project’) may, at any time, elect
to give preference to elderly families in
selecting tenants for assisted, vacant
units in the project, subject to the re-
quirements of this section.

(ii) For purposes of this section, a
project eligible for the preference pro-
vided by this section, and for which the
owner makes an election to give pref-
erence in occupancy to elderly families
is referred to as an ‘‘elderly project.”
“Elderly families” refers to families
whose heads of household, their
spouses or sole members are 62 years or
older.

(iii) An owner who elects to provide a
preference to elderly families in ac-
cordance with this section is required
to notify families on the waiting list
who are not elderly that the election
has been made and how the election
may affect them if:

(A) The percentage of disabled fami-
lies currently residing in the project
who are neither elderly nor near-elder-
ly (hereafter, collectively referred to as
“‘non-elderly disabled families’) is
equal to or exceeds the minimum re-
quired percentage of units established
for the elderly project in accordance
with paragraph (c)(1) of this section,
and therefore non-elderly families on
the waiting list (including non-elderly
disabled families) may be passed over
for covered section 8 units; or

(B) The project, after making the cal-
culation set forth in paragraph (c)(1) of
this section, will have no units set
aside for non-elderly disabled families.

(iv) An owner who elects to give a
preference for elderly families in ac-
cordance with this section shall not re-
move an applicant from the project’s
waiting list on the basis of having
made the election.

(2) HUD approval of election mot re-
quired. (i) An owner is not required to
solicit or obtain the approval of HUD
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before exercising the election of pref-
erence for occupancy provided in para-
graph (a)(1) of this section. The owner,
however, if challenged on the issue of
eligibility of the project for the elec-
tion provided in paragraph (a)(1) of this
section must be able to support the
project’s eligibility through the pro-
duction of all relevant documentation
in the possession of the owner that per-
tains to the original design of the
project.

(ii) The Department reserves the
right at any time to review and make
determinations regarding the accuracy
of the identification of the project as
an elderly project. The Department can
make such determinations as a result
of ongoing monitoring activities, or
the conduct of complaint investiga-
tions under the Fair Housing Act (42
U.S.C. 3601 through 3619), or compli-
ance reviews and complaint investiga-
tions under section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and
other applicable statutes.

(b) Determining projects eligible for
preference for occupancy by elderly fami-
lies—(1) Evidence supporting project eligi-
bility. Evidence that a project assisted
under this part (or portion of a project)
was originally designed primarily for
occupancy by elderly families, and is
therefore eligible for the election of oc-
cupancy preference provided by this
section, shall consist of at least one
item from the sources (‘‘primary”’
sources) listed in paragraph (b)(1)(i) of
this section, or at least two items from
the sources (‘‘secondary’ sources) list-
ed in paragraph (b)(1)(ii) of this sec-
tion:

(i) Primary sources. Identification of
the project (or portion of a project) as
serving elderly (seniors) families in at
least one primary source such as: The
application in response to the notice of
funding availability; the terms of the
notice of funding availability under
which the application was solicited;
the regulatory agreement; the loan
commitment; the bid invitation; the
owner’s management plan, or any un-
derwriting or financial document col-
lected at or before loan closing; or

(i1) Secondary sources. Two or more
sources of evidence such as: lease
records from the earliest two years of
occupancy for which records are avail-
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able showing that occupancy has been
restricted primarily to households
where the head, spouse or sole member
is 62 years of age or older; evidence
that services for elderly persons have
been provided, such as services funded
by the Older Americans Act, transpor-
tation to senior citizen centers, or pro-
grams coordinated with the Area Agen-
cy on Aging; project unit mix with
more than fifty percent of efficiency
and one-bedroom units [a secondary
source particularly relevant to distin-
guishing elderly projects under the pre-
vious section 3(b) definition (in which
disabled families were included in the
definition of ‘‘elderly families’) from
non-elderly projects and which in com-
bination with other factors (such as
the number of accessible units) may be
useful in distinguishing projects for
seniors from those serving the broader
definition of ‘‘elderly families’’ which
includes disabled families]; or any
other relevant type of historical data,
unless clearly contradicted by other
comparable evidence.

(2) Sources in conflict. If a primary
source establishes a design contrary to
that established by the primary source
upon which the owner would base sup-
port that the project is an eligible
project (as defined in this section), the
owner cannot make the election of
preferences for elderly families as pro-
vided by this section based upon pri-
mary sources alone. In any case where
primary sources do not provide clear
evidence of original design of the
project for occupancy primarily by el-
derly families, including those cases
where primary sources conflict, sec-
ondary sources may be used to estab-
lish the use for which the project was
originally designed.

(c) Reservation of wunits in elderly
projects for non-elderly disabled families.
The owner of an elderly project is re-
quired to reserve, at a minimum, the
number of units specified in paragraph
(c)(1) of this section for occupancy by
non-elderly disabled families.

(1) Minimum number of units to be re-
served for nmon-elderly disabled families.
The number of units in an elderly
project required to be reserved for oc-
cupancy by non-elderly disabled fami-
lies, shall be, at a minimum, the lesser
of:
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(i) The number of units equivalent to
the higher of—

(A) The percentage of units assisted
under this part in the elderly project
that were occupied by non-elderly dis-
abled families on October 28, 1992; and

(B) The percentage of units assisted
under this part in the elderly project
that were occupied by non-elderly dis-
abled families upon January 1, 1992; or

(ii) 10 percent of the number of units
assisted under this part in the eligible
project.

(2) Option to reserve greater number of
units for mon-elderly disabled families.
The owner, at the owner’s option, and
at any time, may reserve a greater
number of units for non-elderly dis-
abled families than that provided for in
paragraph (c¢)(1) of this section. The op-
tion to provide a greater number of
units to non-elderly disabled families
will not obligate the owner to always
provide that greater number to non-el-
derly disabled families. The number of
units required to be provided to non-el-
derly disabled families at any time in
an elderly project is that number de-
termined under paragraph (c)(1) of this
section.

(d) Secondary preferences. An owner of
an elderly project also may elect to es-
tablish secondary preferences in ac-
cordance with the provisions of para-
graph (d) of this section.

(1) Preference for near-elderly disabled
families in units reserved for elderly fami-
lies. If the owner of an elderly project
determines, in accordance with para-
graph (f) of this section, that there are
an insufficient number of elderly fami-
lies who have applied for occupancy to
fill all the vacant units in the elderly
project reserved for elderly families
(that is, all units except those reserved
for the non-elderly disabled families as
provided in paragraph (c) of this sec-
tion), the owner may give preference
for occupancy of such units to disabled
families who are near-elderly families.

(2) Preference for mear-elderly disabled
families in units reserved for mon-elderly
disabled families. If the owner of an el-
derly project determines, in accordance
with paragraph (f) of this section, that
there are an insufficient number of
non-elderly disabled families to fill all
the vacant units in the elderly project
reserved for non-elderly disabled fami-
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lies as provided in paragraph (c) of this
section, the owner may give preference
for occupancy of these units to disabled
families who are near-elderly families.

(e) Availability of units to families with-
out regard to preference. An owner shall
make vacant units in an elderly project
generally available to otherwise eligi-
ble families who apply for housing,
without regard to the preferences and
reservation of units provided in this
section if either:

(1) The owner has adopted the sec-
ondary preferences and there are an in-
sufficient number of families for whom
elderly preference, reserve preference,
and secondary preference has been
given, to fill all the vacant units; or

(2) The owner has not adopted the
secondary preferences and there are an
insufficient number of families for
whom elderly preference, and reserve
preference has been given to fill all the
vacant units.

(f) Determination of insufficient number
of applicants qualifying for preference.
To make a determination that there
are an insufficient number of appli-
cants who qualify for the preferences,
including secondary preferences, pro-
vided by this section, the owner must:

(1) Conduct marketing in accordance
with §880.601(a) to attract applicants
qualifying for the preferences and res-
ervation of units set forth in this sec-
tion; and

(2) Make a good faith effort to lease
to applicants who qualify for the pref-
erences provided in this section, in-
cluding taking all feasible actions to
fill vacancies by renting to such fami-
lies.

(g) Prohibition of evictions. An owner
may not evict a tenant without good
cause, or require that a tenant vacate
a unit, in whole or in part because of
any reservation or preference provided
in this section, or because of any ac-
tion taken by the Secretary pursuant
to subtitle D (sections 651 through 661)
of title VI of the Housing and Commu-
nity Development Act of 1992 (42 U.S.C.
13611 through 13620).

[69 FR 65850, Dec. 21, 1994, as amended at 61
FR 9046, Mar. 6, 1996; 656 FR 16722, Mar. 29,
2000]



