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(tenant payment, security deposits,
payments under §891.435(c), or govern-
mental payments under other pro-
grams), the Owner shall not be entitled
to collect vacancy payments to the ex-
tent these collections from other
sources plus the vacancy payment ex-
ceed the approved per unit operating
cost.

§891.450 HUD review.

HUD shall conduct periodic on-site
management reviews of the Owner’s
compliance with the requirements of
this part.

Subpart E—Loans for Housing for
the Elderly and Persons with
Disabilities

§891.500 Purpose and policy.

(a) Purpose. The program under sub-
part E of this part provides direct Fed-
eral loans under section 202 of the
Housing Act of 1959 (42 U.S.C. 1701q) for
housing projects serving elderly or
handicapped families and individuals.
The housing projects shall provide the
necessary services for the occupants
which may include, but are not limited
to: Health, continuing education, wel-
fare, informational, recreational,
homemaking, meal and nutritional
services, counseling, and referral serv-
ices, as well as transportation where
necessary to facilitate access to these
services.

(b) General policy. A loan made under
subpart E of this part shall be used to
finance the construction or the sub-
stantial rehabilitation of projects for
elderly or handicapped families, or for
the acquisition with or without mod-
erate rehabilitation of existing housing
and related facilities for group homes
for nonelderly handicapped individuals.

(c) Applicability. Subpart E of this
part applies to all fund reservations
made before October 1, 1990, except for
loans not initially closed that were
converted to capital advances. Specifi-
cally, §891.520 through 891.650 of sub-
part E apply to projects for elderly or
handicapped families that received res-
ervations under section 202 of the
Housing Act of 1959 (12 U.S.C. 1701q)
and housing assistance under section 8
of the United States Housing Act of
1937 (42 U.S.C. 1437 et seq). Sections
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891.655 through 891.790 of subpart E
apply to projects for nonelderly handi-
capped families receiving reservations
under section 202 and project assist-
ance payments under section 202(h) of
the Housing Act of 1959.

§891.505 Definitions.

For the purposes of this subpart E:

Act means section 202 of the Housing
Act of 1959, as amended (12 U.S.C.
1701q).

Borrower means a private nonprofit
corporation or a nonprofit consumer
cooperative that may be established by
the Sponsor, which will obtain a Sec-
tion 202 loan and execute a mortgage in
connection therewith as the legal
owner of the project. ‘“‘Borrower’” does
not mean a public body or the instru-
mentality of any public body. The pur-
poses of the Borrower must include the
promotion of the welfare of elderly
and/or handicapped families. No part of
the net earnings of the Borrower may
inure to the benefit of any private
shareholder, contributor, or individual,
and the Borrower may not be con-
trolled by or under the direction of per-
sons or firms seeking to derive profit
or gain therefrom. Because of the non-
profit nature of the Section 202 pro-
gram, no officer or director, or trustee,
member, stockholder or authorized
representative of the Borrower is per-
mitted to have any financial interest
in any contract in connection with the
rendition of services, the provision of
goods or supplies, project management,
procurement of furnishings and equip-
ment, construction of the project, pro-
curement of the site or other matters
whatsoever.

Elderly family means:

(1) Families of two or more persons
the head of which (or his or her spouse)
is 62 years of age or older;

(2) The surviving member or mem-
bers of any family described in para-
graph (1) of this definition living in a
unit assisted under subpart E of this
part with the deceased member of the
family at the time of his or her death;

(3) A single person who is 62 years of
age or older; or

(4) Two or more elderly persons liv-
ing together, or one or more such per-
sons living with another person who is
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determined by HUD, based upon a li-
censed physician’s certificate provided
by the family, to be essential to their
care or well being.

Handicapped family means:

(1) Families of two or more persons
the head of which (or his or her spouse)
is handicapped;

(2) The surviving member or mem-
bers of any family described in para-
graph (1) of this definition living in a
unit assisted under subpart E of this
part with the deceased member of the
family at the time of his or her death;

(3) A single handicapped person over
the age of 18; or

(4) Two or more handicapped persons
living together, or one or more such
persons living with another person who
is determined by HUD, based upon a li-
censed physician’s certificate provided
by the family, to be essential to their
care or well being.

Handicapped person or
means:

(1) Any adult having a physical, men-
tal, or emotional impairment that is
expected to be of long-continued and
indefinite duration, substantially im-
pedes his or her ability to live inde-
pendently, and is of a nature that such
ability could be improved by more suit-
able housing conditions.

(2) A person with a developmental
disability, as defined in section 102(7)
of the Developmental Disabilities As-
sistance and Bill of Rights Act (42
U.S.C. 6001(5), i.e., a person with a se-
vere chronic disability that:

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(ii) Is manifested before the person
attains age twenty-two;

(iii) Is likely to continue
nitely;

(iv) Results in substantial functional
limitation in three or more of the fol-
lowing areas of major life activity:

(A) Self-care;

(B) Receptive and expressive lan-
guage;

(C) Learning;

(D) Mobility;

(BE) Self-direction;

(F) Capacity for independent living;

(G) Economic self-sufficiency; and

(v) Reflects the person’s need for a
combination and sequence of special,

individual

indefi-
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interdisciplinary, or generic care,
treatment, or other services that are of
lifelong or extended duration and are
individually planned and coordinated.
(3) A person with a chronic mental
illness, i.e., if he or she has a severe
and persistent mental or emotional im-
pairment that seriously limits his or
her ability to live independently, and
whose impairment could be improved
by more suitable housing conditions.
(4) Persons infected with the human
acquired immunodeficiency virus (HIV)
who are disabled as a result of infec-
tion with the HIV are eligible for occu-
pancy in section 202 projects designed
for the physically disabled, develop-
mentally disabled, or chronically men-
tally ill depending upon the nature of
the person’s disability. A person whose
sole impairment is alcoholism or drug
addition (i.e., who does not have a de-
velopmental disability, chronic mental
illness, or physical disability that is
the disabling condition required for eli-
gibility in a particular project) will not
be considered to be disabled for the
purposes of the section 202 program.
Housing and rvelated facilities means
rental or cooperative housing struc-
tures constructed or substantially re-
habilitated as permanent residences for
use by elderly or handicapped families,
or acquired with or without moderate
rehabilitation for use by nonelderly
handicapped families as group homes.
The term includes structures suitable
for use by families residing in the
project or in the area, such as cafe-
terias or dining halls, community
rooms, or buildings, or other essential
service facilities. In the case of acquisi-
tion with or without moderate reha-
bilitation, at least three years must
have elapsed from the later of the date
of completion of the project or the be-
ginning of occupancy to the date of the
application for a Section 202 fund res-
ervation. Except for intermediate care
facilities for the mentally retarded and
individuals with related conditions,
this term does not include nursing
homes, hospitals, intermediate care fa-
cilities, or transitional care facilities.
Nonelderly handicapped family means
a handicapped family in which the head
of the family (and spouse, if any) is less
than 62 years of age at the time of the
family’s initial occupancy of a project.
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Section 8 Program means the housing
assistance payments program that im-
plements section 8 of the United States
Housing Act of 1937 (42 U.S.C. 1437f
note).

§891.510 Displacement, relocation, and
real property acquisition.

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of subpart E of this part, Spon-
sors and Borrowers shall assure that
they have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses, non-
profit organizations, and farms) as a
result of a project assisted under sub-
part E of this part.

(b) Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be
provided relocation assistance at the
levels described in, and in accordance
with the requirements of the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, as
amended (URA) (42 U.S.C. 4201-4655), as
implemented by 49 CFR part 24. A dis-
placed person shall be advised of his or
her rights under the Fair Housing Act
(42 U.S.C. 3601-3619). If the comparable
replacement dwellings are located in
areas of minority concentration, mi-
nority persons also must be given, if
possible, referrals to suitable, decent,
safe, and sanitary replacement dwell-
ings not located in such areas.

(c) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements described in 49 CFR
part 24, subpart B.

(d) Appeals. A person who disagrees
with the Sponsor’s/Borrower’s deter-
mination concerning whether the per-
son qualifies as a ‘‘displaced person,” or
with the amount of relocation assist-
ance for which the person is eligible,
may file a written appeal of that deter-
mination with the Sponsor/Borrower. A
low-income person who is dissatisfied
with the Sponsor’s/Borrower’s deter-
mination on his or her appeal may sub-
mit a written request for review of that
determination to the HUD field office.

(e) Responsibility of Sponsor/Borrower.
The Sponsor/Borrower shall certify
that it will comply (i.e., provide assur-
ance of compliance, as required by 49
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CFR part 24) with the URA, the regula-
tions at 49 CFR part 24, and the re-
quirements of this section, and shall
ensure such compliance notwith-
standing any third party’s contractual
obligation to comply with these provi-
sions. The Sponsor/Borrower shall
maintain records in sufficient detail to
demonstrate compliance with the pro-
visions of this section. The Sponsor/
Borrower shall maintain data on the
race, ethnic, gender, and handicap sta-
tus of displaced persons.

(f) Definition of a displaced person. (1)
For purposes of this section, the term
displaced person means a person (fam-
ily, individual, business, nonprofit or-
ganization, or farm) that moves from
real property, or moves personal prop-
erty from real property, permanently,
as a direct result of acquisition, reha-
bilitation, or demolition for a project
assisted under this part. This includes
any permanent, involuntary move for
an assisted project including any per-
manent move from the real property
that is made:

(i) After notice by the Sponsor/Bor-
rower to move permanently from the
property if the move occurs on or after:

(A) The date of the submission of an
application to HUD that is later ap-
proved, if the Sponsor has control of an
appropriate site; or

(B) The date that the Sponsor ob-
tains control of an approvable site, if
such control is obtained after the sub-
mission of an application to HUD:

(ii) Before the date described in para-
graph (f)(1)(i) of this section, if the
Sponsor, Borrower or HUD determines
that the displacement resulted directly
from acquisition, rehabilitation, or
demolition for the project;

(iii) By a tenant-occupant of a dwell-
ing unit, if any one of the following
three situations occurs;

(A) The tenant moves after execution
of the Agreement between the Sponsor/
Borrower and HUD, and the move oc-
curs before the tenant is provided writ-
ten notice offering him or her the op-
portunity to lease and occupy a suit-
able, decent, safe, and sanitary dwell-
ing in the same building/complex upon
completion of the project under reason-
able terms and conditions. Such rea-
sonable terms and conditions include a
monthly rent and estimated average
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