§954.308

$15,000 to $40,000; and 15 years where
the per unit amount of HOME funds
provided is greater than $40,000—to re-
sale restrictions, as described in para-
graph (a)(3)(i) of this section, or recap-
ture provisions, as described in para-
graph (a)(3)(ii) of this section, that are
established by the grantee and deter-
mined by HUD to be appropriate.

(i) Resale restrictions must make the
housing available for subsequent pur-
chase only to a low income family that
will use the property as its principal
residence; and

(A) Provide the owner with a fair re-
turn on investment, including any im-
provements; and

(B) Ensure that the housing will re-
main affordable, pursuant to deed re-
strictions, covenants running with the
land, or other similar mechanisms to
ensure affordability, to a reasonable
range of low-income homebuyers. The
affordability restrictions must termi-
nate upon occurrence of any of the fol-
lowing termination events: foreclosure,
transfer in lieu of foreclosure or assign-
ment of an FHA insured mortgage to
HUD. The grantee may use purchase
options, rights of first refusal or other
preemptive rights to purchase the
housing before foreclosure to preserve
affordability. The affordability restric-
tions shall be revived according to the
original terms if, during the original
affordability period, the owner of
record before the termination event re-
acquires title to the property.

(ii) A grantee’s recapture provisions
must provide for the recapture of the
full HOME investment out of net pro-
ceeds, except as provided in paragraph
(a)(3)(i1)(B) of this section.

(A) Net proceeds means the sales
price minus loan repayment and clos-
ing costs.

(B) If the net proceeds are not suffi-
cient to recapture the full HOME in-
vestment plus enable the homeowner
to recover the amount of the home-
owner’s downpayment, principal pay-
ments, and any capital improvement
investment, the grantee’s recapture
provisions may allow the HOME invest-
ment amount that must be recaptured
to be reduced. The HOME investment
amount may be reduced pro rata based
on the time the homeowner has owned
and occupied the unit measured
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against the required affordability pe-
riod; except that the grantee’s recap-
ture provisions may not allow the
homeowner to recover more than the
amount of the homeowner’s downpay-
ment, principal payments, and any cap-
ital improvement investment.

(C) The HOME investment that is
subject to recapture is the HOME as-
sistance that enabled the first home-
buyer to buy the dwelling unit. This in-
cludes any HOME assistance, whether a
direct subsidy to the homebuyer or a
construction or development subsidy,
that reduced the purchase price from
fair market value to an affordable
price. The recaptured funds must be
used to carry out HOME-eligible activi-
ties. If no HOME funds will be subject
to recapture, the ©provisions at
§954.306(a)(3)(1) apply.

(D) Upon recapture of the HOME
funds used in a single-family, home-
buyer project with two to four units,
the affordability period on rental units
may be terminated at the discretion of
the tribe.

(b) Rehabilitation not involving pur-
chase. Housing that is currently owned
by a family qualifies as affordable
housing only if—

(1) The value of the property, after
rehabilitation, does not exceed 95% of
the median purchase price for the type
of single family housing (1- to 4-family
residence, condominium unit, combina-
tion manufactured home and lot, or
manufactured home lot) for the area as
determined by HUD, and which may be
appealed in accordance with 24 CFR
203.18b; and

(2) The housing is the principal resi-
dence of an owner whose family quali-
fies as a low-income family at the time
HOME funds are committed to the
housing.

§954.308 Prohibited activities.

(a) HOME funds may not be used to—

(1) Provide a project reserve account
for replacements, a project reserve ac-
count for unanticipated increases in
operating costs, or operating subsidies;
except as authorized under §954.302; (2)
Provide nonfederal matching contribu-
tions required under any other Federal
program;

(3) Provide assistance in connection
with programs authorized under part
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950 (Indian Housing Programs) of this
title;

(4) Provide assistance to eligible low-
income housing under part 248 (Prepay-
ment of Low Income Housing Mort-
gages) of this title; or

(5) Provide assistance (other than
tenant-based rental assistance or as-
sistance to a homebuyer to acquire
housing previously assisted with HOME
funds) to a project previously assisted
with HOME funds during the period of
affordability established by the grant-
ee under §954.306 or §954.307. However,
additional HOME funds may be com-
mitted to a project up to one year after
project completion (see §954.500), but
the amount of HOME funds in the
project may not exceed the maximum
per-unit subsidy amount established
under §954.400.

(b) Grantees may not charge moni-
toring, servicing and origination fees
in HOME-assisted projects. However,
grantees may charge nominal applica-
tion fees (although these fees are not
an eligible HOME cost) to project own-
ers to discourage frivolous applica-
tions.

Subpart D—Project Requirements

§954.400 Maximum per-unit
amount.

The amount of HOME funds that a
grantee may invest on a per-unit basis
in affordable housing may not exceed
the total development cost standard
for the area, as issued by HUD under 24
CFR 950.220. These total development
cost standards are available from HUD
Area ONAPs.

subsidy

§954.401 Property standards.

(a) Housing that is assisted with
HOME funds, at a minimum, must
meet the housing quality standards in
§882.109 of this title. In addition, hous-
ing that is newly constructed or sub-
stantially rehabilitated with HOME
funds must meet all applicable local
codes, rehabilitation standards, ordi-
nances, and zoning ordinances. The
grantee must have written standards
for rehabilitation. Newly constructed
housing must meet the current edition
of the Model Energy Code published by
the Council of American Building Offi-
cials.

§954.402

(b) The following requirements apply
to housing for homeownership that is
to be rehabilitated after transfer of the
ownership interest:

(1) Before the transfer of the owner-
ship interest, the grantee must:

(i) Inspect the housing for any de-
fects that pose a danger to health; and

(ii) Notify the prospective purchaser
of the work needed to cure the defects
and the time by which defects must be
cured and applicable property stand-
ards met.

(2) The housing must be free from all
noted health and safety defects before
occupancy and not later than 6 months
after the transfer for completion of the
transitional housing tenancy period.

(3) The housing must meet the appli-
cable property standards (at a min-
imum, the housing quality standards in
§882.109 of this title) not later than 2
years after transfer of the ownership
interest.

§954.402 Tenant and participant pro-
tections.

(a) Lease. The lease between a tenant
and an owner of rental housing assisted
with HOME funds must be for not less
than one year, unless by mutual agree-
ment between the tenant and the
owner.

(b) Prohibited lease terms. The lease
may not contain any of the following
provisions:

(1) Agreement to be sued. Agreement
by the tenant to be sued, to admit
guilt, or to a judgment in favor of the
owner in a lawsuit brought in connec-
tion with the lease;

(2) Treatment of property. Agreement
by the tenant that the owner may
take, hold, or sell personal property of
household members without notice to
the tenant and a court decision on the
rights of the parties. This prohibition,
however, does not apply to an agree-
ment by the tenant concerning disposi-
tion of personal property remaining in
the housing unit after the tenant has
moved out of the unit. The owner may
dispose of this personal property in ac-
cordance with tribal law (or State law,
which may apply if the Indian tribe is
not exercising recognized powers of
self-government);

(3) Excusing owner from responsibility.
Agreement by the tenant not to hold
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