§990.170

the Federal Advisory Committee Act (b
U.S.C. Appendix) (FACA). HUD may de-
termine appropriate funding levels for
each project to be effective in FY 2011
after following appropriate rulemaking
procedures.

§990.170 Computation of utilities ex-
pense level (UEL): Overview.

(a) General. The UEL for each PHA is
based on its consumption for each util-
ity, the applicable rates for each util-
ity, and an applicable inflation factor.
The UEL for a given funding period is
the product of the utility rate multi-
plied by the payable consumption level
multiplied by the inflation factor. The
UEL is expressed in terms of PUM
costs.

(b) Utility rate. The utility rate for
each type of utility will be the actual
average rate from the most recent 12-
month period that ended June 30th
prior to the beginning of the applicable
funding period. The rate will be cal-
culated by dividing the actual utility
cost by the actual utility consumption,
with consideration for pass-through
costs (e.g., state and local utility taxes,
tariffs) for the time period specified in
this paragraph.

(c) Payable consumption level. The
payable consumption level is based on
the current consumption level adjusted
by a utility consumption incentive.
The incentive shall be computed by
comparing current consumption levels
of each utility to the rolling base con-
sumption level. If the comparison re-
flects a decrease in the consumption of
a utility, the PHA shall retain 75 per-
cent of this decrease. Alternately, if
the comparison reflects an increase in
the consumption of a utility, the PHA
shall absorb 75 percent of this increase.

(d) Inflation factor for wutilities. The
UEL shall be adjusted annually by an
inflation/deflation factor based upon
the fuels and utilities component of the
United States Department of Labor,
Bureau of Labor Statistics (BLS) Con-
sumer Price Index for All Urban Con-
sumers (CPI-U). The annual adjust-
ment to the UEL shall reflect the most
recently published and localized data
available from BLS at the time the an-
nual adjustment is calculated.

(e) Increases in tenant utility allow-
ances. Increases in tenant utility allow-
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ances, as a component of the formula
income, as described in §990.195, shall
result in a commensurate increase of
operating subsidy. Decreases in such
utility allowances shall result in a
commensurate decrease in operating
subsidy.

(f) Records and reporting. (1) Appro-
priate utility records, satisfactory to
HUD, shall be developed and main-
tained, so that consumption and rate
data can be determined.

(2) All records shall be kept by util-
ity and by project for each 12-month
period ending June 30th.

(3) HUD will notify each PHA when
HUD has the automated systems capac-
ity to receive such information. Each
PHA then will be obligated to provide
consumption and cost data to HUD for
all utilities for each project.

(4) If a PHA has not maintained or
cannot recapture utility data from its
records for a particular utility, the
PHA shall compute the UEL by:

(i) Using actual consumption data for
the last complete year(s) of available
data or data of comparable project(s)
that have comparable utility delivery
systems and occupancy, in accordance
with a method prescribed by HUD; or

(ii) Requesting field office approval
to use actual PUM utility expenses for
its UEL in accordance with a method
prescribed by HUD when the PHA can-
not obtain necessary data to calculate
the UEL in accordance with paragraph
(£)(4)(1) of this section.

§990.175 Utilities expense level: Com-
putation of the current consump-
tion level.

The current consumption level shall
be the actual amount of each utility
consumed during the 12-month period
ending June 30th that is 6 months prior
to the first day of the applicable fund-
ing period.

§990.180 Utilities expense level: Com-
putation of the rolling base con-
sumption level.

(a) General. (1) The rolling base con-
sumption level (RBCL) shall be equal
to the average of yearly consumption
levels for the 36-month period ending
on the June 30th that is 18 months
prior to the first day of the applicable
funding period.
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(2) The yearly consumption level is
the actual amount of each utility con-
sumed during a 12-month period ending
June 30th. For example, for the funding
period January 1, 2006, through Decem-
ber 31, 2006, the RBCL will be the aver-
age of the following yearly consump-
tion levels:

(i) Year 1 = July 1, 2001, through June
30, 2002.

(ii) Year 2 =
June 30, 2003.

(iii) Year 3 =
June 30, 2004.

NOTE TO PARAGRAPH (A)(2): In this example,
the current year’s consumption level will be
July 1, 2004, through June 30, 2005.

(b) Distortions to rolling base consump-
tion level. The PHA shall have its RBCL
determined so as not to distort the
rolling base period in accordance with
a method prescribed by HUD if:

(1) A project has not been in oper-
ation during at least 12 months of the
rolling base period;

(2) A project enters or exits manage-
ment after the rolling base period and
prior to the end of the applicable fund-
ing period; or

(3) A project has experienced a con-
version from one energy source to an-
other, switched from PHA-supplied to
resident-purchased utilities during or
after the rolling base period, or for any
other reason that would cause the
RBCL not to be comparable to the cur-
rent year’s consumption level.

(¢c) Financial incentives. The three-
year rolling base for all relevant utili-
ties will be adjusted to reflect any fi-
nancial incentives to the PHA to re-

July 1, 2002, through

July 1, 2003, through

duce consumption as described in
§990.185.
§990.185 Utilities expense level: Incen-

tives for energy conservation/rate
reduction.

(a) General/consumption reduction. If a
PHA undertakes energy conservation
measures that are financed by an enti-
ty other than HUD, the PHA may qual-
ify for the incentives available under
this section. For a PHA to qualify for
these incentives, the PHA must obtain
HUD approval. Approval shall be based
on a determination that payments
under the contract can be funded from
the reasonably anticipated energy cost
savings. The contract period shall not

§990.185

exceed 12 years. The energy conserva-
tion measures may include, but are not
limited to: Physical improvements fi-
nanced by a loan from a bank, utility,
or governmental entity; management
of costs under a performance contract;
or a shared savings agreement with a
private energy service company.

(1) Frozen rolling base. (i) If a PHA un-
dertakes energy conservation measures
that are approved by HUD, the RBCL
for the project and the utilities in-
volved may be frozen during the con-
tract period. Before the RBCL is fro-
zen, it must be adjusted to reflect any
energy savings resulting from the use
of any HUD funding. The RBCL also
may be adjusted to reflect systems re-
paired to meet applicable building and
safety codes as well as to reflect ad-
justments for occupancy rates in-
creased by rehabilitation. The RBCL
shall be frozen at the level calculated
for the year during which the conserva-
tion measures initially shall be imple-
mented.

(ii) The PHA operating subsidy eligi-
bility shall reflect the retention of 100
percent of the savings from decreased
consumption until the term of the fi-
nancing agreement is complete. The
PHA must use at least 75 percent of the
cost savings to pay off the debt, e.g.,
pay off the contractor or bank loan. If
less than 75 percent of the cost savings
is used for debt payment, however,
HUD shall retain the difference be-
tween the actual percentage of cost
savings used to pay off the debt and 75
percent of the cost savings. If at least
75 percent of the cost savings is paid to
the contractor or bank, the PHA may
use the full amount of the remaining
cost savings for any eligible operating
expense.

(iii) The annual three-year rolling
base procedures for computing the
RBCL shall be reactivated after the
PHA satisfies the conditions of the
contract. The three years of consump-
tion data to be used in calculating the
RBCL after the end of the contract pe-
riod shall be the yearly consumption
levels for the final three years of the
contract.

(2) PHAs undertaking energy con-
servation measures that are financed
by an entity other than HUD may in-
clude resident-paid utilities under the
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