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(1) Application. The agency solicits
applications from Indian tribes or trib-
al organizations. In the request for ap-
plications, the Secretary provides spe-
cific information regarding the type of
project to be funded, the objective cri-
teria that will be used to evaluate ap-
plications, the points or weight that
each criterion will be assigned, and the
time when applications are due. An In-
dian tribe or tribal organization may
prepare the application (technical as-
sistance from the agency, within re-
sources available, shall be provided
upon request from an Indian tribe or
tribal organization) or may rely upon
the agency to prepare the application.

(2) Ranking/Prioritization. The Sec-
retary evaluates the applications based
on the criteria provided as part of the
application preparation process. The
Secretary applies only criteria and
weights assigned to each criteria that
were disclosed to the Indian tribe or
tribal organization during the applica-
tion stage. The applications are then
ranked in order from the application
that best meets application criteria to
the application that least meet the ap-
plication criteria.

(3) Validation. Before final acceptance
of a ranked application, the informa-
tion, such as demographic information,
deficiency levels reported in applica-
tion, the condition of existing facili-
ties, and program housing needs, is
validated. During this process, addi-
tional information may be developed
by the Indian tribe or tribal organiza-
tion in support of the original informa-
tion or the Secretary may designate a
representative of the Department to
conduct an on-site review of the infor-
mation contained in the application.

(b) [Reserved]

§900.122 What does an Indian tribe or
tribal organization do if it wants to
secure a construction contract?

(a) The Act establishes a special
process for review and negotiation of
proposals for construction contracts
which is different than that for other
self-determination contract proposals.
The Indian tribe or tribal organization
should notify the Secretary of its in-
tent to contract. After notification,
the Indian tribe or tribal organization
should prepare its contract proposal in

§900.122

accordance with the sections of this
subpart. While developing its construc-
tion contract proposal, the Indian tribe
or tribal organization can request tech-
nical assistance from the Secretary.
Not later than 30 days after receiving a
request from an Indian tribe or tribal
organization, the Secretary shall pro-
vide to the Indian tribe or tribal orga-
nization all information available
about the construction project, includ-
ing construction drawings, maps, engi-
neering reports, design reports, plans
of requirements, cost estimates, envi-
ronmental assessments, or environ-
mental impact reports, and archae-
ological reports. The responsibility of
the Secretary to furnish this informa-
tion shall be a continuing one.

(b) At the request of the Indian tribe
or tribal organization and before final-
izing its construction contract pro-
posal, the Secretary shall provide for a
precontract negotiation phase during
the development of a contract pro-
posal. Within 30 days the Secretary
shall acknowledge receipt of the pro-
posal and, if requested by the Indian
tribe or tribal organization, shall con-
fer with the Indian tribe or tribal orga-
nization to develop a mnegotiation
schedule. The negotiation phase shall
include, at a minimum:

(1) The provision of technical assist-
ance under section 103 of the Act and
paragraph (a) of this section;

(2) A joint scoping session between
the Secretary and the Indian tribe or
tribal organization to review all plans,
specifications, engineering reports,
cost estimates, and other information
available to the parties, for the purpose
of identifying all areas of agreement
and disagreement;

(3) An opportunity for the Secretary
to revise plans, designs, or cost esti-
mates of the Secretary in response to
concerns raised, or information pro-
vided by, the Indian tribe or tribal or-
ganization;

(4) A negotiation session during
which the Secretary and the Indian
tribe or tribal organization shall seek
to develop a mutually agreeable con-
tract proposal; and

(6) Upon the request of the Indian
tribe or tribal organization, the use of
alternative dispute resolution to re-
solve remaining areas of disagreement

1115



§900.123

under the dispute resolution provisions
under subchapter IV of chapter 5 of the
United States Code.

§900.123 What happens if the Indian
tribe or tribal organization and the
Secretary cannot develop a mutu-
ally agreeable contract proposal?

(a) If the Secretary and the Indian
tribe or tribal organization are unable
to develop a mutually agreeable con-
struction contract proposal under the
procedures in §900.122, the Indian tribe
or tribal organization may submit a
final contract proposal to the Sec-
retary. Not later than 30 days after re-
ceiving the final contract proposal, the
Secretary shall approve the contract
proposal and award the contract, un-
less, during the period the Secretary
declines the proposal under sections
102(a)(2) and 102(b) of the Act (including
providing opportunity for an appeal
under section 102(b)).

(b) Whenever the Secretary declines
to enter into a self-determination con-
tract or contracts under section
102(a)(2) of the Act, the Secretary shall:

(1) State any objections to the con-
tract proposal (as submitted by the In-
dian tribe or tribal organization) in
writing and provide all documents re-
lied on in making the declination deci-
sion within 20 days of such decision to
the Indian tribe or tribal organization;

(2) Provide assistance to the Indian
tribe or tribal organization to over-
come the stated objections;

(3) Provide the Indian tribe or tribal
organization with a hearing on the
record with the right to engage in full
discovery relevant to any issue raised
in the matter and the opportunity for
appeal on the objections raised, under
the regulations set forth in subpart L,
except that the Indian tribe or tribal
organization may, in lieu of filing the
appeal, initiate an action in a Federal
district court and proceed directly
under section 110(a) of the Act.

§900.124 May the Indian tribe or tribal
organization elect to use a grant in
lieu of a contract?

Yes. A grant agreement or a coopera-
tive agreement may be used in lieu of
a contract under sections 102 and 103 of
the Act when agreed to by the Sec-
retary and the Indian tribe or tribal or-
ganization. Under the grant concept,
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the grantee will assume full responsi-
bility and accountability for design
and construction performance within
the funding limitations. The grantee
will manage and administer the work
with minimal involvement by the gov-
ernment. The grantee will be expected
to have acceptable management sys-
tems for finance, procurement, and
property. The Secretary may issue
Federal construction guidelines and
manuals applicable to its construction
programs, and the government shall
accept tribal proposals for alternatives
which are consistent with or exceed
Federal guidelines or manuals applica-
ble to construction programs.

§900.125 What shall a construction
contract proposal contain?

(a) In addition to the full name, ad-
dress, and telephone number of the In-
dian tribe or tribal organization sub-
mitting the construction proposal, a
construction contract proposal shall
contain descriptions of the following
standards under which they propose to
operate the contract:

(1) The use of licensed and qualified
architects;

(2) Applicable health and
standards;

(3) Adherence to applicable Federal,
State, local, or tribal building codes
and engineering standards;

(4) Structural integrity;

(5) Accountability of funds;

(6) Adequate competition for subcon-
tracting under tribal or other applica-
ble law;

(7) The commencement, performance,
and completion of the contract;

(8) Adherence to project plans and
specifications (including any applicable
Federal construction guidelines and
manuals and the Secretary shall accept
tribal proposals for alternatives which
are consistent with or exceed Federal
guidelines or manuals applicable to
construction programs);

(9) The use of proper materials and
workmanship;

(10) Necessary inspection and testing;

(11) With respect to the self-deter-
mination contract between the Indian
tribe or tribal organization and Federal
government, a process for changes,
modifications, stop work, and termi-
nation of the work when warranted;

safety
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