§900.182

with the DHHS Office of General Coun-
sel, subcontractors of an Indian tribe
or tribal organization which are:

(i) Governed by Indians eligible to re-
ceive services from the Indian Health
Service;

(ii) Which carry out comprehensive
IHS service programs within geo-
graphically defined service areas; and

(iii) Which are selected and identified
through tribal resolution as the local
provider of Indian health care services.

(2) Subject to the approval of the IHS
Director after consultation with the
DHHS Office of General Counsel, Indian
tribes and tribal organizations which
meet in all respects the requirements
of the Indian Self-Determination Act
to contract directly with the Federal
Government but which choose through
tribal resolution to subcontract to
carry out IHS service programs within
geographically defined service areas
with another Indian tribe or tribal or-
ganization which contracts directly
with IHS.

(3) Any other contractor that quali-
fies as an ‘‘Indian contractor’” under
the Indian Self-Determination Act.

§900.182 What other statutes and reg-
ulations apply to FTCA coverage?

A number of other statutes and regu-
lations apply to FTCA coverage, in-
cluding the Federal Tort Claims Act (28
U.S.C. 1346(b), 2401, 2671-2680) and re-
lated Department of Justice regula-
tions in 28 CFR part 14.

§900.183 Do Indian tribes and tribal
organizations need to be aware of
areas which FTCA does not cover?

Yes. There are claims against self-de-
termination contractors which are not
covered by FTCA, claims which may
not be pursued under FTCA, and rem-
edies that are excluded by FTCA. Gen-
eral guidance is provided below as to
these matters but is not intended as a
definitive description of coverage,
which is subject to review by the De-
partment of Justice and the courts on
a case-by-case basis.

(a) What claims are expressly barred by
FTCA and therefore may mnot be made
against the United States, an Indian tribe
or tribal organization? Any claim under
28 U.S.C. 2680, including claims arising
out of assault, battery, false imprison-
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ment, false arrest, malicious prosecu-
tion, abuse of process, libel, slander,
misrepresentation, deceit, or inter-
ference with contract rights, unless
otherwise authorized by 28 U.S.C.
2680(h).

(b) What claims may mnot be pursued
under FTCA? (1) Except as provided in
§900.181(a)(1) and §900.189, claims
against subcontractors arising out of
the performance of subcontracts with a
self-determination contractor;

(2) Claims for on-the-job injuries
which are covered by workmen’s com-
pensation;

(3) Claims for breach of contract
rather than tort claims; or

(4) Claims resulting from activities
performed by an employee which are
outside the scope of employment.

(c) What remedies are expressly ex-
cluded by FTCA and therefore are barred?
(1) Punitive damages, unless otherwise
authorized by 28 U.S.C. 2674; and

(2) Other remedies not permitted
under applicable state law.

§900.184 Is there a deadline for filing
FTCA claims?

Yes. Claims shall be filed within 2
years of the date of accrual. (28 U.S.C.
2401).

§900.185 How long does the Federal
government have to process an
FTCA claim after the claim is re-
ceived by the Federal agency, be-
fore a lawsuit may be filed?

Six months.

§900.186 Is it necessary for a self-de-
termination contract to include any
clauses about Federal Tort Claims
Act coverage?

No, it is optional. At the request of
Indian tribes and tribal organizations,
self-determination contracts shall in-
clude the following clauses to clarify
the scope of FTCA coverage:

(a) The following clause may be used
for all contracts:

For purposes of Federal Tort Claims Act
coverage, the contractor and its employees
(including individuals performing personal
services contracts with the contractor to
provide health care services) are deemed to
be employees of the Federal government
while performing work under this contract.
This status is not changed by the source of
the funds used by the contractor to pay the
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employee’s salary and benefits unless the
employee receives additional compensation
for performing covered services from anyone
other than the contractor.

(b) The following clause is for IHS
contracts only:

Under this contract, the contractor’s em-
ployee may be required as a condition of em-
ployment to provide health services to non-
IHS beneficiaries in order to meet contrac-
tual obligations. These services may be pro-
vided in either contractor or non-contractor
facilities. The employee’s status for Federal
Tort Claims Act purposes is not affected.

§900.187 Does FTCA apply to a self-de-
termination contract if FTCA is not
referenced in the contract?

Yes.

§900.188 To what extent shall the con-
tractor cooperate with the Federal
government in connection with tort
claims arising out of the contrac-
tor’s performance?

(a) The contractor shall designate an
individual to serve as tort claims liai-
son with the Federal government.

(b) As part of the notification re-
quired by 28 U.S.C. 2679(c), the con-
tractor shall notify the Secretary im-
mediately in writing of any tort claim
(including any proceeding before an ad-
ministrative agency or court) filed
against the contractor or any of its
employees that relates to performance
of a self-determination contract or sub-
contract.

(c) The contractor, through its des-
ignated tort claims liaison, shall assist
the appropriate Federal agency in pre-
paring a comprehensive, accurate, and
unbiased report of the incident so that
the claim may be properly evaluated.
This report should be completed within
60 days of notification of the filing of
the tort claim. The report should be
complete in every significant detail
and include as appropriate:

(1) The date, time and exact place of
the accident or incident;

(2) A concise and complete statement
of the circumstances of the accident or
incident;

(3) The names and addresses of tribal
and/or Federal employees involved as
participants or witnesses;

(4) The names and addresses of all
other eyewitnesses;

§900.189

(5) An accurate description of all gov-
ernment and other privately-owned
property involved and the nature and
amount of damage, if any;

(6) A statement as to whether any
person involved was cited for violating
a Federal, State or tribal law, ordi-
nance, or regulation;

(7) The contractor’s determination as
to whether any of its employees (in-
cluding Federal employees assigned to
the contractor) involved in the inci-
dent giving rise to the tort claim were
acting within the scope of their em-
ployment in carrying out the contract
at the time the incident occurred;

(8) Copies of all relevant documenta-
tion, including available police reports,
statements of witnesses, newspaper ac-
counts, weather reports, plats and pho-
tographs of the site or damaged prop-
erty, such as may be necessary or use-
ful for purposes of claim determination
by the Federal agency; and

(9) Insurance coverage information,
copies of medical bills, and relevant
employment records.

(d) The contractor shall cooperate
with and provide assistance to the U.S.
Department of Justice attorneys as-
signed to defend the tort claim, includ-
ing, but not limited to, case prepara-
tion, discovery, and trial.

(e) If requested by the Secretary, the
contractor shall make an assignment
and subrogation of all the contractor’s
rights and claims (except those against
the Federal government) arising out of
a tort claim against the contractor.

(f) If requested by the Secretary, the
contractor shall authorize representa-
tives of the Secretary to settle or de-
fend any claim and to represent the
contractor in or take charge of any ac-
tion. If the Federal government under-
takes the settlement or defense of any
claim or action the contractor shall
provide all reasonable additional as-
sistance in reaching a settlement or as-
serting a defense.

§900.189 Does this coverage extend to
subcontractors of self-determina-
tion contracts?

No. Subcontractors or subgrantees
providing services to a Public Law 93-
638 contractor or grantee are generally
not covered. The only exceptions are
Indian contractors such as those under
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