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a contract with the Department of En-
ergy or a license issued by the Commis-
sion or a State with which the Com-
mission has entered into an agreement
under Section 274b of the AEA.

() In making its findings under para-
graphs (a) and (b) of this section for
proposed imports of radioactive mate-
rial listed in Appendix P to this part,
the NRC shall consider:

(1) Based upon available information,
whether the applicant has been en-
gaged in clandestine or illegal procure-
ment of radioactive material listed in
Table 1 of Appendix P to this part;

(2) Based upon available information,
whether an import or export authoriza-
tion for radioactive material has been
denied to the applicant or whether the
applicant has diverted any import or
export of radioactive material pre-
viously authorized; and

(3) Based upon available information,
whether a risk of diversion or mali-
cious acts involving the radioactive
material listed in Table 1 of Appendix
P to this part.

[60 FR 37565, July 21, 1995, as amended at 70
FR 37992, July 1, 2005]

§110.44 Physical security standards.

(a) Physical security measures in re-
cipient countries must provide protec-
tion at least comparable to the rec-
ommendations in the current version
of IAEA publication INFCIRC/225/Rev. 4
(corrected), June 1999, “The Physical
Protection of Nuclear Material and Nu-
clear Facilities,”” and is incorporated
by reference in this part. This incorpo-
ration by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Notice of any changes
made to the material incorporated by
reference will be published in the FED-
ERAL REGISTER. Copies of INFCIRC/225/
Rev. 4 may be obtained from the Dep-
uty Director, Office of International
Programs, U.S. Nuclear Regulatory
Commission, Washington, DC 20555-
0001, and are available for inspection at
the NRC library, 11545 Rockville Pike,
Rockville, Maryland 20852-2738. A copy
is available for inspection at the Na-
tional Archives and Records Adminis-
tration (NARA). For information on
the availability of this material at
NARA, call 202-741-6030, or go to: http://
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www.archives.gov/federal register/
code of federal regulations/
ibr __locations.html.

(b) Commission determinations on
the adequacy of physical security
measures are based on—

(1) Receipt of written assurances
from recipient countries that physical
security measures providing protection
at least comparable to the rec-
ommendations set forth in INFCIRC/
225/Rev. 4 (corrected).

(2) Information obtained through
country visits, information exchanges,
or other sources. Determinations are
made on a country-wide basis and are
subject to continuing review. Appendix
M to this part describes the different
categories of nuclear material to which
physical security measures are applied.

[58 FR 13004, Mar. 9, 1993, as amended at 59
FR 48998, Sept. 26, 1994; 59 FR 50689, Oct. 5,
1994. Redesignated at 60 FR 37565, July 21,
1995, as amended at 61 FR 35602, July 8, 1996;
65 FR 70291, Nov. 22, 2000; 69 FR 18803, Apr. 9,
2004]
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(a) The Commission will issue an ex-
port license if it has been notified by
the State Department that it is the
judgment of the Executive Branch that
the proposed export will not be inim-
ical to the common defense and secu-
rity; and:

(1) Finds, based upon a reasonable
judgment of the assurances provided
and other information available to the
Federal government, that the applica-
ble criteria in §110.42, or their equiva-
lent, are met. (If an Executive Order
provides an exemption pursuant to sec-
tion 126a of the Atomic Energy Act,
proposed exports to EURATOM coun-
tries are not required to meet the
critieria in §110.42(a) (4) and (5)); or

(2) Finds that there are no material
changed circumstances associated with
an export license application (except
for byproduct material applications)
from those existing at the time of
issuance of a prior license to export to
the same country, if the prior license
was issued under the provisions of
paragraph (a)(1) of this section.

(b) The Commission will issue an im-
port license if it finds that:

Issuance or denial of licenses.
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(1) The proposed import will not be
inimical to the common defense and se-
curity;

(2) The proposed import will not con-
stitute an unreasonable risk to the
public health and safety;

(3) The requirements of subpart A of
part 51 of this chapter (to the extent
applicable to the proposed import)
have been satisfied; and

(4) With respect to a proposed import
of radioactive waste, an appropriate fa-
cility has agreed to accept the waste
for management or disposal.

(5) With respect to a proposed import
of radioactive material listed in Table
1 of Appendix P to this part, the U.S.
recipient is authorized to receive and
possess the material under a contract
with the Department of Energy or a li-
cense issued by the Commission or a
State with which the Commission has
entered into an agreement under Sec-
tion 274b. of the Atomic Energy Act.

(c) With respect to a proposed import
of radioactive material listed in Table
1 of Appendix P to this part:

(1) If the Commission authorizes a
proposed import of Category 1 or Cat-
egory 2 amounts of radioactive mate-
rial, it will take appropriate steps to
ensure that a copy of the recipient au-
thorization, or confirmation by the
U.S. Government that the recipient is
authorized to receive and possess the
source or sources to be exported, is pro-
vided to the Government of the export-
ing country or to the exporting facil-
ity.

(2) If the Commission authorizes a
proposed import of Category 1 amounts
of radioactive material, it will take ap-
propriate steps to ensure that a copy of
the consent of the United States Gov-
ernment to the import is provided to
the government of the exporting coun-
try in cases where it is requested by
such government.

(d) If, after receiving the Executive
Branch judgement that the issuance of
a proposed export license will not be
inimical to the common defense and se-
curity, the Commission does not issue
the proposed license on a timely basis
because it is unable to make the statu-
tory determinations required under the
Atomic Energy Act, the Commission
will publicly issue a decision to that ef-
fect and will submit the license appli-

§110.46

cation to the President. The Commis-
sion’s decision will include an expla-
nation of the basis for the decision and
any dissenting or separate views. The
provisions in this paragraph do not
apply to Commission decisions regard-
ing license applications for the export
of byproduct material or radioactive
waste requiring a specific license.

(e) The Commission will deny: (1)
Any export license application for
which the Executive Branch judgment
does not recommend approval; (2) any
byproduct material export license ap-
plication for which the Commission is
unable to make the finding in para-
graph (a)(1) of this section; or (3) any
import license application for which
the Commission is unable to make the
finding in paragraph (b) of this section.
The applicant will be notified in writ-
ing of the reason for denial.

[49 FR 47201, Dec. 3, 1984. Redesignated and
amended at 60 FR 37565, July 21, 1995; 70 FR
37992, July 1, 2005]

§110.46 Conduct resulting in termi-

nation of nuclear exports.

(a) Except as provided in paragraph
(c) of this section, no license will be
issued to export nuclear equipment or
material, other than byproduct mate-
rial, to any non-nuclear weapon state
that is found by the President to have,
after March 10, 1978:

(1) Detonated a nuclear explosive de-
vice;

(2) Terminated or abrogated
safeguards;

(3) Materially violated an IAEA safe-
guards agreement; or

(4) Engaged in activities involving
source or special nuclear material and
having direct significance for the man-
ufacture or acquisition of nuclear ex-
plosive devices, and failed to take steps
which represent sufficient progress to-
ward terminating such activities.

(b) Except as provided in paragraph
(c) of this section, no license will be
issued to export nuclear equipment or
material, other than byproduct mate-
rial, to any country or group of coun-
tries that is found by the President to
have, after March 10, 1978:

(1) Materially violated an agreement
for cooperation with the United States
or the terms of any other agreement

I1AEA
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