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date of the billing until payment is re-
ceived by the Board. The Board shall
follow the provisions of the Debt Col-
lection Act of 1982 (Pub. L. 97-365, 96
Stat. 1749), as amended.

(d) Aggregating requests. If the Board
reasonably believes that a requestor or
a group of requestors acting together is
trying to divide a request into a series
of smaller requests for the purpose of
avoiding fees, the Board may aggregate
the requests and charge accordingly.
The Board shall assume that multiple
requests of the same type made within
a 30-day period have been made in
order to avoid fees. If requests are sep-
arated by a longer period, the Board
shall aggregate them only if there is a
solid basis for determining that aggre-
gation is warranted. Multiple requests
involving unrelated matters shall not
be aggregated.

(e) Advance payments. Where a re-
questor has previously failed to pay
promptly a properly charged FOIA fee
to the Board or another agency, the
Board shall require proof that full pay-
ment has been made to that agency be-
fore it begins to process that reques-
tor’s FOIA. The Board shall also re-
quire advance payment of the full
amount of the anticipated fee. When
advance payment is required, the re-
quest is not considered received until
payment has been made.

§1303.111 Requirements for waiver or
reduction of fees.

(a) Records shall be furnished with-
out charge or at a reduced charge if the
Board determined that:

(1) Disclosure is in the public interest
and the information is likely to con-
tribute significantly to public under-
standing of the activities of the gov-
ernment; and

(2) Disclosure is not primarily in the
commercial interest of the requestor.

(b) In determining whether the first
requirement is met, the Board shall
consider:

(1) Subject: Do the requested records
concern identifiable activities of the
federal government?

(2) Informative value: Will the disclo-
sure contribute to an understanding of
government activities? Do records con-
tain information on activities ‘‘likely
to contribute’” to an increased public
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understanding? If the information or
similar information is already in the
public domain, the record(s) would not
increase the public’s understanding.

(3) Would the disclosure contribute to
the understanding of a reasonably
broad audience, as opposed to the indi-
vidual understanding of the requestor?
A requestor’s expertise in the subject
and intention to convey information to
the public shall be considered. Being a
valid representative of the news media
shall satisfy this consideration.

(4) Is the disclosure likely to con-
tribute significantly to public under-
standing of government activities? The
level of understanding after the disclo-
sure versus that before the disclosure
must be enhanced to a significant ex-
tent. However, the Board shall not
make value judgments about whether
information contributing to public un-
derstanding of government activities is
important enough to release.

(¢) In determining whether the sec-
ond requirement is met, the Board
shall consider:

(1) The existence and extent of the
commercial interest: Would a commer-
cial interest be substantially furthered
by the disclosure? The Board shall con-
sider the commercial interest (see
paragraph (a)(2) of this section) of ei-
ther the requestor or of any person on
whose behalf they may be acting that
would be furthered by the disclosure.
During the administrative process, re-
questors shall be given an opportunity
to provide additional information
about this concern.

(2) The primary interest for disclo-
sure: Whether the commercial interest
of the requestor is sufficiently large in
comparison to the public interest, that
disclosure is ‘‘primarily in the com-
mercial interest of the requestor.” A
fee waiver is justified if the public in-
terest standard under paragraph (b) of
this section is satisfied and if that pub-
lic interest is greater than any com-
mercial interest. The Board shall pre-
sume that when news media requestors
satisfy this standard, primarily the
public interest is served.

(d) If only some of the records to be
released satisfy the requirements for a
waiver of fees, a waiver shall be grant-
ed only for those records.
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(e) Requests for a waiver or a reduc-
tion of fees must address the factors
listed in paragraphs (a) and (b) of this
section only as they apply to each re-
quest. The Board also shall consider
their administrative resources when re-
sponding to requests and may nego-
tiate with the requestor to find the
best way to optimize their resources in
responding to the request when decid-
ing whether to grant waivers or reduc-
tions of fees.

§1303.112 Denials.

(a) When denying a request in any re-
spect, the Board shall notify the re-
questor of that determination in writ-
ing. The types of denials include:

(1) Denials of requests, consisting of
a determination:

(i) To withhold any requested record
in whole or in part;

(ii) That a requested record does not
exist or cannot be located;

(iii) That a record is not readily re-
producible in the form or format
sought;

(iv) That what has been requested is
not a record subject to the FOIA; and

(v) That the material requested is
not a Board record (e.g., material pro-
duced by another agency or organiza-
tion).

(2) A determination on any disputed
fee matter, including a denial of a re-
quest for a fee waiver.

(3) A denial of a request for expedited
processing.

(b) The denial letter shall be signed
by the Director of Administration, the
Deputy Director, or their designee, and
shall include all of the following:

(1) The name and title of the person
responsible for the denial.

(2) A brief statement of the reason(s)
for the denial, including any FOIA ex-
emptions applied in denying the re-
quest.

(3) An estimate of the volume of
records withheld, in number of pages or
in some other reasonable form of esti-
mation. This estimate does not need to
be provided if it would harm an inter-
est protected by an applicable exemp-
tion.

(4) A statement that the denial may
be appealed under §1303.114 and a de-
scription of the requirements of
§1303.114.
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§1303.113 Business information.

(a) In general. Business information
obtained by the Board from a sub-
mitter shall be disclosed under the
FOIA only under this section.

(b) Definitions. For purposes of this
section:

(1) Business information—commer-
cial or financial records obtained by
the Board that may be protected from
disclosure under Exemption 4 of the
Freedom of Information Act (FOIA).

(2) Submitter—any person or entity
from which the Board obtains business
records, either directly or indirectly.
The term includes, but is not limited
to, corporations, and state, local, trib-
al, and foreign governments.

(c) Designation of business information.
Submitters of business information
shall designate any part of the record
considered to be protected from disclo-
sure under Exemption 4 of the FOIA by
appropriately marking the material.
This may be done either at the time
the record is submitted or at a reason-
able time thereafter. This designation
lasts for 10 years after submittal unless
the submitter requests and provides
justification for a longer period.

(d) Notice to submitters. The Board
shall provide a business submitter with
prompt written notice of any FOIA re-
quest or appeal that seeks its business
information under paragraph (e) of this
section, except as provided in para-
graph (h) of this section, to give the
submitter an opportunity to object to
that disclosure under paragraph (f) of
this section. The notice shall either de-
scribe the records requested or include
copies of the records.

(e) Required mnotice. Notice shall be
given to a submitter when:

(1) The submitter has designated that
the information is considered protected
from disclosure under Exemption 4 of
the FOIA; or

(2) The Board has reason to believe
that the information may be protected
from disclosure under Exemption 4 of
the FOIA.

(f)(1) Objecting to disclosure. A sub-
mitter shall have 30 days to respond to
the notice described in paragraph (d) of
this section. If a submitter has an ob-
jection to disclosure, they are required
to submit a detailed written statement
including:
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