Defense Nuclear Fac. Safety Board

of the estimated cost and either re-
quire satisfactory assurance of full
payment where the requester has a his-
tory of prompt payment of fees, or re-
quire advance payment of the charges
if a requester has no payment history.

(ii) If a requester has previously
failed to pay a fee charged in a timely
fashion, the Board shall require the re-
quester to pay the full amount owed
plus any applicable interest, and to
make an advance payment of the full
amount of the estimated fee before the
Board will begin to process a new re-
quest or a pending request from that
requester.

(iii) When the Board requires advance
payment under this paragraph, the ad-
ministrative time limits prescribed in
§1703.108(b) will begin only after the
Board has received the fee payments.

(6) Debt collection. The Board itself
may endeavor to collect unpaid FOIA
fees, or may refer unpaid FOIA invoices
to the General Services Administra-
tion, or other federal agency per-
forming financial management services
for the Board, for collection.

(6) Annual adjustment of fees.—(i) Up-
date and publication. The Board, by its
designee, the General Manager, shall
promulgate a schedule of fees and the
average hourly pay rates and average
hourly projected benefits cost and will
update that schedule once every twelve
months. The General Manager shall
publish the schedule for public com-
ment in the FEDERAL REGISTER.

(i1) Payment of updated fees. The fee
applicable to a particular FOIA request
will be the fee in effect on the date
that the request is received.

[66 FR 21261, May 8, 1991, as amended at 62
FR 66816, Dec. 22, 1997]

§1703.108 Processing
quests.

(a) Where a request complies with
§1703.1056 as to specificity and state-
ment of willingness to pay or request
for fee waiver or reduction, the Des-
ignated FOIA Officer shall acknowl-
edge receipt of the request and com-
mence processing of the request. The
Designated FOIA Officer shall prepare
a written response:

(1) Granting the request,

(2) Denying the request,

(3) Granting or denying it in part,

of FOIA re-
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(4) Stating that the request has been
referred to another agency under
§1703.105, or

(5) Informing the requester that re-
sponsive records cannot be located or
do not exist.

(b) Action pursuant to this section to
provide access to requested records
shall be taken within twenty working
days. This time period may be extended
up to ten additional working days, in
unusual circumstances, by written no-
tice to the requester. If the Board will
be unable to satisfy the request in this
additional period of time, the requester
will be so notified and given the oppor-
tunity to—

(1) Limit the scope of the request so
that it can be processed within the
time limit, or

(2) Arrange with the Designated
FOIA Officer an alternative time frame
for processing the original request or a
modified request.

(c) For purposes of this section and
§1703.109, the term wunusual cir-
cumstances may include but is not lim-
ited to the following:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the Board’s Washington,
DC offices:

(2) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct
records which may be responsive to a
single request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency pursuant to
§1703.105(d).

(d) If no determination has been
made at the end of the ten day period,
or the last extension thereof, the re-
quester may deem his administrative
remedies to have been exhausted, giv-
ing rise to a right of review in a dis-
trict court of the United States as
specified in 5 U.S.C. 552(a)(4). When no
determination can be made within the
applicable time limit, the Board will
nevertheless continue to process the
request. If the Board is unable to pro-
vide a response within the statutory
period, the Designated FOIA Officer
shall inform the requester of the rea-
son for the delay; the date on which a
determination may be expected to be

983



§1703.109

made; and that the requester can seek
remedy through the courts, but shall
ask the requester to forgo such action
until a determination is made.

(e) Nothing in this part shall pre-
clude the Designated FOIA Officer and
a requester from agreeing to an exten-
sion of time for the initial determina-
tion on a request. Any such agreement
shall be confirmed in writing and shall
clearly specify the total time agreed
upon.

(f) The procedure for appeal of denial
of a request for Board records is set
forth in §1703.109.

[66 FR 21261, May 8, 1991, as amended at 62
FR 66816, Dec. 22, 1997]

§1703.109 Procedure for appeal of de-
nial of requests for board records
and denial of requests for fee waiv-
er or reduction.

(a)(1) A person whose request for ac-
cess to records or request for fee waiver
or reduction is denied in whole or in
part may appeal that determination to
the General Counsel within 30 days of
the determination. Appeals filed pursu-
ant to this section must be in writing,
directed to the General Counsel at the
address indicated in §1703.105(b)(2) and
clearly marked ‘‘Freedom of Informa-
tion Act Appeal.” Such an appeal re-
ceived by the Board not addressed and
marked as indicated in this paragraph
will be so addressed and marked by
Board personnel as soon as it is prop-
erly identified and then will be for-
warded to the General Counsel. Appeals
taken pursuant to this paragraph will
be considered to be received upon ac-
tual receipt by the General Counsel.

(2) The General Counsel shall make a
determination with respect to any ap-
peal within 20 working days after the
receipt of such appeal. If, on appeal,
the denial of the request for records or
fee reduction is in whole or in part
upheld, the General Counsel shall no-
tify the person making such request of
the provisions for judicial review of
that determination.

(b) In unusual circumstances, as de-
fined in §1703.108(c), the time limits
prescribed for deciding an appeal pur-
suant to this section may be extended
by up to ten working days, by the Gen-
eral Counsel, who will send written no-
tice to the requester setting forth the

10 CFR Ch. XVII (1-1-06 Edition)

reasons for such extension and the ex-
pected determination date.

§1703.110 Requests
records.

The Board may at any time be in pos-
session of classified records and Un-
classified Controlled Nuclear Informa-
tion (UCNI) received from the Depart-
ment of Energy or other federal agen-
cies. The Board shall refer requests
under §1703.105 for such records or in-
formation to the Department of Energy
or other originating agency without
making an independent determination
as to the releasability of such docu-
ments. The Board shall refer requests
for classified records in a manner con-
sistent with Executive Order 12356,
“National Security Information,” 3
CFR, 1982 Comp., p. 166, or any super-
seding Executive Order. The Board
shall refer requests for UCNI in a man-
ner consistent with 42 U.S.C. 2168 and
the Department of Energy’s imple-
menting regulations in 10 CFR part
1017 or any successor regulations.

for classified

§1703.111 Requests for privileged
treatment of documents submitted
to the board.

(a) Scope. Any person submitting a
document to the Board may request
privileged treatment by claiming that
some or all of the information con-
tained in the document is exempt from
the mandatory public disclosure re-
quirements of FOIA and should other-
wise be withheld from public disclo-
sure.

(b) Procedures. A person claiming
that information is privileged under
paragraph (a) of this section must file:

(1) An application, accompanied by
an affidavit, requesting privileged
treatment for some or all of the infor-
mation in a document, and stating the
justification for nondisclosure of the
information and addressing the factors
set forth in paragraph (e) of this sec-
tion;

(2) The original document, boldly in-
dicating on the front page ‘‘Contains
Privileged Information—Do Not Re-
lease’ and identifying within the docu-
ment the information for which the
privileged treatment is sought;

(3) Three copies of the redacted docu-
ment (i.e., without the information for
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