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made; and that the requester can seek 
remedy through the courts, but shall 
ask the requester to forgo such action 
until a determination is made. 

(e) Nothing in this part shall pre-
clude the Designated FOIA Officer and 
a requester from agreeing to an exten-
sion of time for the initial determina-
tion on a request. Any such agreement 
shall be confirmed in writing and shall 
clearly specify the total time agreed 
upon. 

(f) The procedure for appeal of denial 
of a request for Board records is set 
forth in § 1703.109. 

[56 FR 21261, May 8, 1991, as amended at 62 
FR 66816, Dec. 22, 1997] 

§ 1703.109 Procedure for appeal of de-
nial of requests for board records 
and denial of requests for fee waiv-
er or reduction. 

(a)(1) A person whose request for ac-
cess to records or request for fee waiver 
or reduction is denied in whole or in 
part may appeal that determination to 
the General Counsel within 30 days of 
the determination. Appeals filed pursu-
ant to this section must be in writing, 
directed to the General Counsel at the 
address indicated in § 1703.105(b)(2) and 
clearly marked ‘‘Freedom of Informa-
tion Act Appeal.’’ Such an appeal re-
ceived by the Board not addressed and 
marked as indicated in this paragraph 
will be so addressed and marked by 
Board personnel as soon as it is prop-
erly identified and then will be for-
warded to the General Counsel. Appeals 
taken pursuant to this paragraph will 
be considered to be received upon ac-
tual receipt by the General Counsel. 

(2) The General Counsel shall make a 
determination with respect to any ap-
peal within 20 working days after the 
receipt of such appeal. If, on appeal, 
the denial of the request for records or 
fee reduction is in whole or in part 
upheld, the General Counsel shall no-
tify the person making such request of 
the provisions for judicial review of 
that determination. 

(b) In unusual circumstances, as de-
fined in § 1703.108(c), the time limits 
prescribed for deciding an appeal pur-
suant to this section may be extended 
by up to ten working days, by the Gen-
eral Counsel, who will send written no-
tice to the requester setting forth the 

reasons for such extension and the ex-
pected determination date. 

§ 1703.110 Requests for classified 
records. 

The Board may at any time be in pos-
session of classified records and Un-
classified Controlled Nuclear Informa-
tion (UCNI) received from the Depart-
ment of Energy or other federal agen-
cies. The Board shall refer requests 
under § 1703.105 for such records or in-
formation to the Department of Energy 
or other originating agency without 
making an independent determination 
as to the releasability of such docu-
ments. The Board shall refer requests 
for classified records in a manner con-
sistent with Executive Order 12356, 
‘‘National Security Information,’’ 3 
CFR, 1982 Comp., p. 166, or any super-
seding Executive Order. The Board 
shall refer requests for UCNI in a man-
ner consistent with 42 U.S.C. 2168 and 
the Department of Energy’s imple-
menting regulations in 10 CFR part 
1017 or any successor regulations. 

§ 1703.111 Requests for privileged 
treatment of documents submitted 
to the board. 

(a) Scope. Any person submitting a 
document to the Board may request 
privileged treatment by claiming that 
some or all of the information con-
tained in the document is exempt from 
the mandatory public disclosure re-
quirements of FOIA and should other-
wise be withheld from public disclo-
sure. 

(b) Procedures. A person claiming 
that information is privileged under 
paragraph (a) of this section must file: 

(1) An application, accompanied by 
an affidavit, requesting privileged 
treatment for some or all of the infor-
mation in a document, and stating the 
justification for nondisclosure of the 
information and addressing the factors 
set forth in paragraph (e) of this sec-
tion; 

(2) The original document, boldly in-
dicating on the front page ‘‘Contains 
Privileged Information—Do Not Re-
lease’’ and identifying within the docu-
ment the information for which the 
privileged treatment is sought; 

(3) Three copies of the redacted docu-
ment (i.e., without the information for 
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which privileged treatment is sought) 
and with a statement indicating that 
information has been removed for priv-
ileged treatment; and 

(4) The name, title, address, tele-
phone number, and telecopy informa-
tion of the person or persons to be con-
tacted regarding the request for privi-
leged treatment of documents sub-
mitted to the Board. 

(c) Effect of privilege claim. (1) The 
Designated FOIA Officer shall place 
documents for which privileged treat-
ment is sought in accordance with 
paragraph (b) of this section in a non-
public file, while the request for con-
fidential treatment is pending. By 
placing documents in a nonpublic file, 
the Board is not making a determina-
tion on any claim for privilege. The 
Board retains the right to make deter-
minations with regard to any claim of 
privilege, and the discretion to release 
information as necessary to carry out 
its responsibilities. 

(2) The Designated FOIA Officer shall 
place the request for privileged treat-
ment described in paragraph (b)(1) of 
this section and a copy of the redacted 
document described in paragraph (b)(3) 
of this section in a public file while the 
request for privileged treatment is 
pending. 

(d) Notification of request and oppor-
tunity to comment. When a FOIA re-
quester seeks a document for which 
privilege is claimed, the Designated 
FOIA Officer shall so notify the person 
who submitted the document and give 
that person an opportunity (at least 
five days) in which to comment in writ-
ing on the request. A copy of this no-
tice shall be sent to the FOIA re-
quester. 

(e) Factors to be considered by Board. 
In determining whether to grant the 
document privileged status and to deny 
the request for the document the Board 
shall consider: 

(1) Whether the information has been 
held in confidence by its owner; 

(2) Whether the information is of a 
type customarily held in confidence by 
its owner and whether there is a ra-
tional basis therefor; 

(3) Whether the information was 
transmitted to and received by the 
Board in confidence; 

(4) Whether the information is avail-
able in public sources; and 

(5) Whether public disclosure of the 
information sought to be withheld is 
likely to cause substantial harm to the 
competitive position of the owner of 
the information, taking into account 
the value of the information to the 
owner; the amount of effort or money, 
if any, expended by the owner in devel-
oping the information; and the ease or 
difficulty with which the information 
could be properly acquired or dupli-
cated by others. 

(f) Notification before release. Notice of 
a decision by the Designated FOIA Offi-
cer to deny a claim of privilege, in 
whole or in part, shall be given to any 
person claiming that information is 
privileged no less than five days before 
public disclosure. The decision shall be 
made only after consultation with the 
General Counsel’s Office. The notice 
shall briefly explain why the person’s 
objections to disclosure were not sus-
tained. A copy of this notice shall be 
sent to the FOIA requester. 

(g) Notification of suit in Federal 
courts. When a FOIA requester brings 
suit to compel disclosure of confiden-
tial commercial information, the 
Board shall notify the person who sub-
mitted documents containing such con-
fidential commercial information of 
the suit. 

§ 1703.112 Computation of time. 
In computing any period of time 

under this part, the day of the Board’s 
action is not included. The last day of 
the period is included unless it is a Sat-
urday, Sunday or legal holiday, in 
which case the period runs until the 
end of the next working day. Whenever 
a person has the right or is required to 
take some action within a prescribed 
period after notification by the Board 
and the notification is made by mail, 
five days shall be added to the pre-
scribed period. Only two days shall be 
added when a notification is made by 
express mail. 

PART 1704—RULES IMPLEMENTING 
THE GOVERNMENT IN THE SUN-
SHINE ACT 

Sec. 
1704.1 Applicability. 
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