§2.103

§2.103 Action on applications for by-
product, source, special nuclear ma-
terial, facility and operator li-
censes.

(a) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, finds that an application for
a byproduct, source, special nuclear
material, facility, or operator license
complies with the requirements of the
Act, the Energy Reorganization Act,
and this chapter, he will issue a li-
cense. If the license is for a facility, or
for receipt of waste radioactive mate-
rial from other persons for the purpose
of commercial disposal by the waste
disposal licensee, or for a construction
authorization for a HLW repository at
a geologic repository operations area
under to parts 60 or 63 of this chapter,
or if it is to receive and possess high-
level radioactive waste at a geologic
repository operations area under parts
60 or 63 of this chapter, the Director of
Nuclear Reactor Regulation or the Di-
rector of Nuclear Material Safety and
Safeguards, as appropriate, will inform
the State, Tribal and local officials
specified in §2.104(e) of the issuance of
the license. For notice of issuance re-
quirements for licenses issued under
part 61 of this chapter, see §2.106(d).

(b) If the Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, finds that an application does
not comply with the requirements of
the Act and this chapter he may issue
a notice of proposed denial or a notice
of denial of the application and inform
the applicant in writing of:

(1) The nature of any deficiencies or
the reason for the proposed denial or
the denial, and

(2) The right of the applicant to de-
mand a hearing within twenty (20) days
from the date of the notice or such
longer period as may be specified in the
notice.

[28 FR 10152, Sept. 17, 1963, as amended at 47
FR 57478, Dec. 27, 1982; 66 FR 55787, Nov. 2,
2001; 69 FR 2235, Jan. 14, 2004]
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HEARING ON APPLICATION—HOW
INITIATED

§2.104 Notice of hearing.

(a) In the case of an application on
which a hearing is required by the Act
or this chapter, or in which the Com-
mission finds that a hearing is required
in the public interest, the Secretary
will issue a notice of hearing to be pub-
lished in the FEDERAL REGISTER as re-
quired by law at least fifteen (15) days,
and in the case of an application con-
cerning a construction permit for a fa-
cility of the type described in §50.21(b)
or §50.22 of this chapter or a testing fa-
cility, at least thirty (30) days, prior to
the date set for hearing in the notice.!?
In addition, in the case of an applica-
tion for a construction permit for a fa-
cility of the type described in §50.22 of
this chapter, or a testing facility, the
notice (other than a notice pursuant to
paragraph (d) of this section) shall be
issued as soon as practicable after the
application has been docketed: Pro-
vided, That if the Commission, pursu-
ant to §2.101(a)(2), decides to determine
the acceptability of the application on
the basis of its technical adequacy as
well as completeness, the notice shall
be issued as soon as practicable after
the application has been tendered. The
notice will state:

(1) The time, place, and nature of the
hearing and/or prehearing conference,
if any;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered; and

(4) The time within which answers to
the notice shall be filed.

(b) In the case of an application for a
construction permit for a facility on

1If the notice of hearing concerning an ap-

plication for a construction permit for a fa-
cility of the type described in §50.21(b) or
§50.22 of this chapter or a testing facility
does not specify the time and place of initial
hearing, a subsequent notice will be pub-
lished in the FEDERAL REGISTER which will
provide at least thirty (30) days notice of the
time and place of that hearing. After this no-
tice is given the presiding officer may re-
schedule the commencement of the initial
hearing for a later date or reconvene a re-
cessed hearing without again providing thir-
ty (30) days notice.
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which the Act requires a hearing, the
notice of hearing will, except as pro-
vided in paragraph (d) of this section
and unless the Commission determines
otherwise, state, in implementation of
paragraph (a)(3) of this section:

(1) That, if the proceeding is a con-
tested proceeding, the presiding officer
will consider the following issues:?2

(i) Whether in accordance with the
provisions of §50.35(a) of this chapter:

(a) The applicant has described the
proposed design of the facility, includ-
ing, but not limited to, the principal
architectural and engineering criteria
for the design, and has identified the
major features or components incor-
porated therein for the protection of
the health and safety of the public;

(b) Such further technical or design
information as may be required to
complete the safety analysis, and
which can reasonably be left for later
consideration will be supplied in the
final safety analysis report;

(c) Safety features or components, if
any, which require research and devel-
opment, have been described by the ap-
plicant and the applicant has identi-
fied, and there will be conducted, a re-
search and development program rea-
sonably designed to resolve any safety
questions associated with such features
or components; and

(d) On the basis of the foregoing,
there is reasonable assurance that (1)
such safety questions will be satisfac-
torily resolved at or before the latest
date stated in the application for com-
pletion of the proposed facility; and (2)
taking into consideration the site cri-
teria contained in part 100 of this chap-
ter, the proposed facility can be con-
structed and operated at the proposed
location without undue risk to the
health and safety of the public;

(ii) Whether the applicant is tech-
nically qualified to design and con-
struct the proposed facility;

(iii) Whether the applicant is finan-
cially qualified to design and construct
the proposed facility;

(iv) Whether the issuance of a permit
for the construction of the facility will
be inimical to the common defense and

2TIssues (i) to (iv) are the issues pursuant to
the Atomic Energy Act of 1954, as amended.
Issue (v) is the issue pursuant to the Na-
tional Environmental Policy Act of 1969.
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security or to the health and safety of
the public;

(v) If the application is for a con-
struction permit for a nuclear power
reactor, a testing facility, a fuel re-
processing plant, or other facility
whose construction or operation has
been determined by the Commission to
have a significant impact on the envi-
ronment, whether, in accordance with
the requirements of subpart A of part
51 of this chapter, the construction per-
mit should be issued as proposed.

(2) That, if the proceeding is not a
contested proceeding, the presiding of-
ficer will determine:

(i) Without conducting a de novo
evaluation of the application, whether
the application and the record of the
proceeding contain sufficient informa-
tion, and the review of the application
by the Commission’s staff has been
adequate to support affirmative find-
ings on (b)(1) (i) through (iii) specified
in this section and a negative finding
on (b)(1)({iv) specified in this section
proposed to be made and the issuance
of the construction permit proposed by
the Director of Nuclear Reactor Regu-
lation or Director of Nuclear Material
Safety and Safeguards, as appropriate,
and

(ii) If the application is for a con-
struction permit for a nuclear power
reactor, a testing facility, a fuel proc-
essing plant, a uranium enrichment fa-
cility, or other facility whose construc-
tion or operation has been determined
by the Commission to have a signifi-
cant impact on the environment,
whether the review conducted by the
Commission pursuant to the National
Environmental Policy Act (NEPA) has
been adequate.

(3) That, regardless of whether the
proceeding is contested or uncontested,
the presiding officer will, in accordance
with subpart A of part 51 of this chap-
ter.

(i) Determine whether the require-
ments of section 102(2) (A), (C) and (E)
of the National Environmental Policy
Act and subpart A of part 51 of this
chapter have been complied with in the
proceeding;

(ii) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
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with a view to determining the appro-
priate action to be taken; and

(iii) Determine whether the construc-
tion permit should be issued, denied, or
appropriately conditioned to protect
environmental values.

(c) In the case of an application for
an operating license in which a hearing
will be held, the notice of hearing will,
except as provided in paragraph (d) of
this section and unless the Commission
determines otherwise, state, in imple-
mentation of paragraph (a)(3) of this
section, that the presiding officer will
consider any matters in controversy
among the parties and may, where he
or she determines that a serious safety,
environmental, or common defense and
security matter has not been raised by
the parties, consider such other matter
within the purview of:

(1) Whether there is reasonable assur-
ance that construction of the facility
will be substantially completed on a
timely basis, in conformity with the
construction permit and the applica-
tion as amended, the provisions of the
Act, and the regulations in this chap-
ter;

(2) Whether the facility will operate
in conformity with the application as
amended, the provisions of the Act, and
the regulations in this chapter;

(3) Whether there is reasonable assur-
ance: (i) That the activities to be au-
thorized by the operating license can
be conducted without endangering the
health and safety of the public, and (ii)
that such activities will be conducted
in compliance with the regulations in
this chapter;

(4) Whether the applicant is tech-
nically and financially qualified to en-
gage in the activities to be authorized
by the operating license in accordance
with the regulations in this chapter,
except that the issue of financial quali-
fication shall not be considered by the
presiding officer in an operating 1li-
cense hearing if the applicant is an
electric utility seeking a license to op-
erate a utilization facility of the type
described in §50.21(b) or §50.22;

(5) Whether the applicable provisions
of part 140 of this chapter have been
satisfied;

(6) Whether issuance of the license
will be inimical to the common defense
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and security or to the health and safe-
ty of the public; and

(7) If the application is for an oper-
ating license for a nuclear power reac-
tor, a testing facility, or a fuel reproc-
essing plant, or other facility whose
operation has been determined by the
Commission to have a significant im-
pact on the environment, whether, in
accordance with the requirements of
subpart A of part 51 of this chapter, the
operating license should be issued as
proposed.3

(d) In an application for a construc-
tion permit or an operating license for
a facility on which a hearing is re-
quired by the Act or this chapter, the
notice of hearing will, unless the Com-
mission determines otherwise, state:

(1) A time of the hearing which will
be as soon as practicable after compli-
ance with section 189a of the Act and
this part;

(2) The presiding officer for the hear-
ing who shall be either an administra-
tive law judge or an atomic safety and
licensing board established by the
Commission or by the Chief Adminis-
trative Judge of the Atomic Safety and
Licensing Board Panel; and

(3) That matters of radiological
health and safety and common defense
and security, and matters raised under
the National Environmental Policy Act
of 1969, will be considered at another
hearing if otherwise required or or-
dered to be held, for which a notice will
be published pursuant to paragraphs (a)
and (b) of this section, unless otherwise
authorized by the Commission.

(e) The Secretary will give timely no-
tice of the hearing to all parties and to
other persons, if any, entitled by law to
notice. The Secretary will transmit a
notice of hearing on an application for
a license for a production or utilization
facility, for a license for receipt of
waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
for a license under part 61 of this chap-
ter, for a construction authorization
for a HLLW repository at a geologic re-
pository operations area pursuant to

3Issues (1) to (6) are the issues pursuant to

the Atomic Energy Act of 1954, as amended.
Issue (7) is the issue pursuant to the Na-
tional Environmental Policy Act of 1969.
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parts 60 or 63 of this chapter, for a li-
cense to receive and possess high-level
radioactive waste at a geologic reposi-
tory operations area pursuant to parts
60 or 63 of this chapter, and for a li-
cense under part 72 of this chapter to
acquire, receive or possess spent fuel
for the purpose of storage in an inde-
pendent spent fuel storage installation
(ISFSI) to the governor or other appro-
priate official of the State and to the
chief executive of the municipality in
which the facility is to be located or
the activity is to be conducted or, if
the facility is not to be located or the
activity conducted within a munici-
pality, to the chief executive of the
county (or to the Tribal organization,
if it is to be so located or conducted
within an Indian reservation). The Sec-
retary will transmit a notice of hearing
on an application for a license under
part 72 of this chapter to acquire, re-
ceive or possess spent fuel, high-level
radioactive waste or radioactive mate-
rial associated with high-level radio-
active waste for the purpose of storage
in a monitored retrievable storage in-
stallation (MRS) to the same persons
who received the notice of docketing
under §72.16(e) of this chapter.

[27 FR 377, Jan. 13, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.104, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§2.105 Notice of proposed action.

(a) If a hearing is not required by the
Act or this chapter, and if the Commis-
sion has not found that a hearing is in
the public interest, it will, prior to act-
ing thereon, cause to be published in
the FEDERAL REGISTER a notice of pro-
posed action with respect to an appli-
cation for:

(1) A license for a facility;

(2) A license for receipt of waste ra-
dioactive material from other persons
for the purpose of commercial disposal
by the waste disposal licensee. All li-
censes issued under part 61 of this
chapter shall be so noticed;

(3) An amendment of a license speci-
fied in paragraph (a) (1) or (2) of this
section and which involves a signifi-
cant hazards consideration;
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(4) An amendment to an operating li-
cense for a facility licensed under
§50.21(b) or §50.22 of this chapter or for
a testing facility, as follows:

(i) If the Commission determines
under §50.58 of this chapter that the
amendment involves no significant
hazards consideration, though it will
provide notice of opportunity for a
hearing pursuant to this section, it
may make the amendment imme-
diately effective and grant a hearing
thereafter; or

(ii) If the Commission determines
under §§50.58 and 50.91 of this chapter
that an emergency situation exists or
that exigent circumstances exist and
that the amendment involves no sig-
nificant hazards consideration, it will
provide notice of opportunity for a
hearing pursuant to §2.106 (if a hearing
is requested, it will be held after
issuance of the amendment);

(5) A license to receive and possess
high-level radioactive waste at a geo-
logic repository operations area pursu-
ant to parts 60 or 63 of this chapter, or
an amendment thereto, when the li-
cense or amendment would authorize
actions which may significantly affect
the health and safety of the public;

(6) An amendment to a construction
authorization for a high-level radio-
active waste at a geologic repository
operations area pursuant to parts 60 or
63 of this chapter, when such an
amendment would authorize actions
which may significantly affect the
health and safety of the public;

(7) A license under part 72 of this
chapter to acquire, receive or possess
spent fuel for the purpose of storage in
an independent spent fuel storage in-
stallation (ISFSI) or to acquire, re-
ceive or possess spent fuel, high-level
radioactive waste or radioactive mate-
rial associated with high-level radio-
active waste for the purpose of storage
in a monitored retrievable storage in-
stallation (MRS);

(8) An amendment to a license speci-
fied in paragraph (a)(7) of this section
when such an amendment presents a
genuine issue as to whether the health
and safety of the public will be signifi-
cantly affected; or



