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§2.1208 Process and schedule for a
hearing consisting of written pres-
entations.

(a) Unless otherwise limited by this
subpart or by the presiding officer, par-
ticipants in a hearing consisting of
written presentations may submit:

(1) Initial written statements of posi-
tion and written testimony with sup-
porting affidavits on the admitted con-
tentions. These materials must be filed
on the dates set by the presiding offi-
cer;

(2) Written responses, rebuttal testi-
mony with supporting affidavits di-
rected to the initial statements and
testimony of witnesses and other par-
ticipants, and proposed written ques-
tions for the presiding officer to con-
sider for submission to the persons
sponsoring testimony under paragraph
(a)(1) of this section. These materials
must be filed within twenty (20) days of
the service of the materials submitted
under paragraph (a)(l) of this section
unless the presiding officer directs oth-
erwise;

(3) Written questions on the written
responses and rebuttal testimony sub-
mitted under paragraph (a)(2) of this
section, which the presiding officer
may, in his or her discretion, require
the persons offering the written re-
sponses and rebuttal testimony to pro-
vide responses. These questions must
be filed within seven (7) days of service
of the materials submitted under para-
graph (a)(2) of this section unless the
presiding officer directs otherwise; and

(4) Written concluding statements of
position on the contentions. These
statements shall be filed within twenty
(20) days of the service of written re-
sponses to the presiding officer’s ques-
tions to the participants or, in the ab-
sence of questions from the presiding
officer, within twenty (20) days of the
service of the materials submitted
under paragraph (a)(2) of this section
unless the presiding officer directs oth-
erwise.

(b) The presiding officer may formu-
late and submit written questions to
the participants that he or she con-
siders appropriate to develop an ade-
quate record.
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§2.1209 Findings of fact and conclu-
sions of law.

Each party shall file written post-
hearing proposed findings of fact and
conclusions of law on the contentions
addressed in an oral hearing under
§2.1207 or a written hearing under
§2.1208 within thirty (30) days of the
close of the hearing or at such other
time as the presiding officer directs.

§2.1210 Initial decision and its effect.

(a) Unless the Commission directs
that the record be certified to it in ac-
cordance with paragraph (b) of this sec-
tion, the presiding officer shall render
an initial decision after completion of
an informal hearing under this subpart.
That initial decision constitutes the
final action of the Commission on the
contested matter forty (40) days after
the date of issuance, unless:

(1) Any party files a petition for
Commission review in accordance with
§2.1212;

(2) The Commission, in its discretion,
determines that the presiding officer’s
initial decision is inconsistent with the
staff’s action as described in the notice
required by §2.1202(a) and that the in-
consistency warrants Commission re-
view, in which case the Commission
will review the initial decision; or

(3) The Commission takes review of
the decision sua sponte.

(b) The Commission may direct that
the presiding officer certify the record
to it without an initial decision and
prepare a final decision if the Commis-
sion finds that due and timely execu-
tion of its functions warrants certifi-
cation.

(c) An initial decision must be in
writing and must be based only upon
information in the record or facts offi-
cially noticed. The record must include
all information submitted in the pro-
ceeding with respect to which all par-
ties have been given reasonable prior
notice and an opportunity to comment
as provided in §§2.1207 or 2.1208. The
initial decision must include:

(1) Findings, conclusions, and rul-
ings, with the reasons or basis for
them, on all material issues of fact or
law admitted as part of the contentions
in the proceeding;
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(2) The appropriate ruling, order, or
grant or denial of relief with its effec-
tive date;

(3) The action the NRC staff shall
take upon transmittal of the decision
to the NRC staff under paragraph (e) of
this section, if the initial decision is
inconsistent with the NRC staff action
as described in the notice required by
§2.1202(a); and

(4) The time within which a petition
for Commission review may be filed,
the time within which any answers to a
petition for review may be filed, and
the date when the decision becomes
final in the absence of a petition for
Commission review or Commission sua
sponte review.

(d) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the presiding
officer is immediately effective upon
issuance except:

(1) As provided in any order issued in
accordance with §2.1211 that stays the
effectiveness of an initial decision; or

(2) As otherwise provided by this part
(e.g., §2.340) or by the Commission in
special circumstances.

(e) Once an initial decision becomes
final, the Secretary shall transmit the
decision to the NRC staff for action in
accordance with the decision.

§2.1211 Immediate effectiveness of ini-
tial decision directing issuance or
amendment of licenses under part
61 of this chapter.

An initial decision directing the
issuance of a license under part 61 of
this chapter (relating to land disposal
of radioactive waste or any amend-
ments to such a license authorizing ac-
tions which may significantly affect
the health and safety of the public) will
become effective only upon order of the
Commission. The Director of Nuclear
Material Safety and Safeguards may
not issue a license under part 61 of this
chapter, or any amendment to such a
license that may significantly affect
the health and safety of the public
until expressly authorized to do so by
the Commission.

§2.1212 Petitions for Commission re-
view of initial decisions.

Parties may file petitions for review
of an initial decision under this sub-
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part in accordance with the procedures
set out in §2.341. Unless otherwise au-
thorized by law, a party to an NRC pro-
ceeding must file a petition for Com-
mission review before seeking judicial
review of an agency action.

§2.1213 Application for a stay.

(a) Any application for a stay of the
effectiveness of the NRC staff’s action
on a matter involved in a hearing
under this subpart must be filed with
the presiding officer within five (5)
days of the issuance of the notice of
the NRC staff’s action under §2.1202(a)
and must be filed and considered in ac-
cordance with paragraphs (b), (¢) and
(d) of this section.

(b) An application for a stay of the
NRC staff’s action may not be longer
than ten (10) pages, exclusive of affida-
vits, and must contain:

(1) A concise summary of the action
which is requested to be stayed; and

(2) A concise statement of the
grounds for a stay, with reference to
the factors specified in paragraph (d) of
this section.

(c) Within ten (10) days after service
of an application for a stay of the NRC
staff’s action under this section, any
party and/or the NRC staff may file an
answer supporting or opposing the
granting of a stay. Answers may not be
longer than ten (10) pages, exclusive of
affidavits, and must concisely address
the matters in paragraph (b) of this
section as appropriate. Further replies
to answers will not be entertained.

(d) In determining whether to grant
or deny an application for a stay of the
NRC staff’s action, the following will
be considered:

(1) Whether the requestor will be ir-
reparably injured unless a stay is
granted;

(2) Whether the requestor has made a
strong showing that it is likely to pre-
vail on the merits;

(3) Whether the granting of a stay
would harm other participants; and

(4) Where the public interest lies.

(e) Any application for a stay of the
effectiveness of the presiding officer’s
initial decision or action under this
subpart shall be filed with the Commis-
sion in accordance with §2.342.
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