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conclusion of a hearing without issuing
an initial decision, when:

(1) All parties stipulate that the ini-
tial decision may be omitted and waive
their rights to file a petition for re-
view, to request oral argument, and to
seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains, and
the record clearly warrants granting
the relief requested; and

(3) The presiding officer finds that
dispensing with the issuance of the ini-
tial decision is in the public interest.

(b) An order entered under paragraph
(a) of this section is subject to review
by the Commission on its own motion
within forty (40) days after its date.

(c) An initial decision may be made
effective immediately, subject to re-
view by the Commission on its own mo-
tion within thirty (30) days after its
date, except as otherwise provided in
this chapter, when:

(1) All parties stipulate that the ini-
tial decision may be made effective im-
mediately and waive their rights to file
a petition for review, to request oral
argument, and to seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains and the
record clearly warrants granting the
relief requested; and

(3) The presiding officer finds that it
is in the public interest to make the
initial decision effective immediately.

(d) The provisions of this section do
not apply to an initial decision direct-
ing the issuance or amendment of a
construction permit or construction
authorization, or the issuance of an op-
erating license or provisional operating
authorization.

§2.340 Initial decision in contested
proceedings on applications for fa-
cility operating licenses; immediate
effectiveness of initial decision di-
recting issuance or amendment of
construction permit or operating li-
cense.

(a) Production or utilization facility
operating license. In any initial deci-
sion in a contested proceeding on an
application for an operating license for
a production or utilization facility, the
presiding officer shall make findings of
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties to the proceeding and on matters
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which have been determined to be the
issues in the proceeding by the Com-
mission or the presiding officer. Mat-
ters not put into controversy by the
parties will be examined and decided
by the presiding officer only where he
or she determines that a serious safety,
environmental, or common defense and
security matter exists, and the Com-
mission approves such examination and
decision upon referral of the question
by the presiding officer. Depending on
the resolution of those matters, the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safeguards, as appropriate, after
making the requisite findings, will
issue, deny or appropriately condition
the license.

(b) Immediate effectiveness of cer-
tain decisions. Except as provided in
paragraphs (d) through (g) of this sec-
tion, or as otherwise ordered by the
Commission in special circumstances,
an initial decision directing the
issuance or amendment of a construc-
tion permit, a construction authoriza-
tion, an operating license or a license
under 10 CFR Part 72 to store spent
fuel in an independent spent fuel stor-
age installation (ISFSI) at a reactor
site is effective immediately upon
issuance unless the presiding officer
finds that good cause has been shown
by a party why the initial decision
should not become immediately effec-
tive, subject to review thereof and fur-
ther decision by the Commission upon
petition for review filed by any party
under §2.341 or upon its own motion.

(c) Issuance of license after initial
decision. Except as provided in para-
graphs (d) through (g) of this section,
or as otherwise ordered by the Commis-
sion in special circumstances, the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safeguards, as appropriate, not-
withstanding the filing or granting of a
petition for review, shall issue a con-
struction permit, a construction au-
thorization, an operating license, or a
license under 10 CFR part 72 to store
spent fuel in an independent spent fuel
storage installation at a reactor site,
or amendments thereto, authorized by
an initial decision, within ten (10) days
from the date of issuance of the deci-
sion.
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(d) Immediate effectiveness of initial
decisions on a ISFSI and MRS. An ini-
tial decision directing the issuance of
an initial license for the construction
and operation of an independent spent
fuel storage installation (ISFSI) lo-
cated at a site other than a reactor site
or a monitored retrievable storage in-
stallation (MRS) under 10 CFR Part 72
becomes effective only upon order of
the Commission. The Director of Nu-
clear Material Safety and Safeguards
may not issue an initial license for the
construction and operation of an inde-
pendent spent fuel storage installation
(ISFSI) located at a site other than a
reactor site or a monitored retrievable
storage installation (MRS) under 10
CFR part 72 until expressly authorized
to do so by the Commission.

(e) [Reserved].

(f) Nuclear power reactor construc-
tion permits—(1) Presiding officers.
Presiding officers shall hear and decide
all issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. The presiding of-
ficer’s decisions concerning construc-
tion permits are not effective until the
Commission actions outlined in para-
graph (f)(2) of this section have taken
place.

(2) Commission. Within sixty (60)
days of the service of any presiding of-
ficer decision that would otherwise au-
thorize issuance of a construction per-
mit, the Commission will seek to issue
a decision on any stay motions that
are timely filed. These motions must
be filed as provided by §2.341. For the
purpose of this paragraph, a stay mo-
tion is one that seeks to defer the ef-
fectiveness of a presiding officer deci-
sion beyond the period necessary for
the Commission action described here-
in. If no stay papers are filed, the Com-
mission will, within the same time pe-
riod (or earlier if possible), analyze the
record and construction permit deci-
sion below on its own motion and will
seek to issue a decision on whether a
stay is warranted. However, the Com-
mission will not decide that a stay is
warranted without giving the affected
parties an opportunity to be heard. The
initial decision will be considered
stayed pending the Commission’s deci-
sion. In deciding these stay questions,
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the Commission shall employ the pro-
cedures set out in §2.342.

(g) Nuclear power reactor operating
licenses—(1) Presiding officers. Pre-
siding officers shall hear and decide all
issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. A presiding offi-
cer’s decision authorizing issuance of
an operating license may not become
effective if it authorizes operating at
greater than five (56) percent of rated
power until the Commission actions
outlined in paragraph (g)(2) of this sec-
tion have taken place. If a decision au-
thorizes operation up to five (5) per-
cent, the decision is effective and the
Director shall issue the appropriate li-
cense in accordance with paragraph (c)
of this section.

(2) The Commission. (i) Reserving the
power to step in at an earlier time, the
Commission will, upon receipt of the
presiding officer’s decision authorizing
issuance of an operating license, other
than a decision authorizing only fuel
loading and low power (up to five (b)
percent of rated power) testing, review
the matter on its own motion to deter-
mine whether to stay the effectiveness
of the decision. An operating license
decision will be stayed by the Commis-
sion, insofar as it authorizes other
than fuel loading and low power test-
ing, if it determines that it is in the
public interest to do so, based on a con-
sideration of the gravity of the sub-
stantive issue, the likelihood that it
has been resolved incorrectly below,
the degree to which correct resolution
of the issue would be prejudiced by op-
eration pending review, and other rel-
evant public interest factors.

(ii) For operating license decisions
other than those authorizing only fuel
loading and low power testing con-
sistent with the target schedule set
forth below, the parties may file brief
comments with the Commission point-
ing out matters which, in their view,
pertain to the immediate effectiveness
issue. To be considered, these com-
ments must be received within ten (10)
days of the presiding officer’s decision.
However, the Commission may dis-
pense with comments by so advising
the parties. An extensive stay will not
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be issued without giving the affected
parties an opportunity to be heard.

(iii) The Commission intends to issue
a stay decision within thirty (30) days
of receipt of the presiding officer’s de-
cision. The presiding officer’s initial
decision will be considered stayed
pending the Commission’s decision in-
sofar as it may authorize operations
other than fuel loading and low power
(up to five (b) percent of rated power)
testing.

(iv) In announcing a stay decision,
the Commission may allow the pro-
ceeding to run its ordinary course or
give instructions as to the future han-
dling of the proceeding. Furthermore,
the Commission may, in a particular
case, determine that compliance with
existing regulations and policies may
no longer be sufficient to warrant ap-
proval of a license application and may
alter those regulations and policies.

(h) Lack of prejudice of Commission
effectiveness decision. The Commis-
sion’s effectiveness determination is
entirely without prejudice to pro-
ceedings under §§2.341 or 2.342.

§2.341 Review of decisions and actions
of a presiding officer.

(a)(1) Except for requests for review
or appeals of actions under §2.311 or in
a proceeding on the high-level radio-
active waste repository (which are gov-
erned by §2.1015), review of decisions
and actions of a presiding officer are
treated under this section.

(2) Within forty (40) days after the
date of a decision or action by a pre-
siding officer, or within forty (40) days
after a petition for review of the deci-
sion or action has been served under
paragraph (b) of this section, whichever
is greater, the Commission may review
the decision or action on its own mo-
tion, unless the Commission, in its dis-
cretion, extends the time for its re-
view.

(b)(1) Within fifteen (15) days after
service of a full or partial initial deci-
sion by a presiding officer, and within
fifteen (15) days after service of any
other decision or action by a presiding
officer with respect to which a petition
for review is authorized by this part, a
party may file a petition for review
with the Commission on the grounds
specified in paragraph (b)(4) of this sec-
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tion. Unless otherwise authorized by
law, a party to an NRC proceeding
must file a petition for Commission re-
view before seeking judicial review of
an agency action.

(2) A petition for review under this
paragraph may not be longer than
twenty-five (25) pages, and must con-
tain the following:

(i) A concise summary of the decision
or action of which review is sought;

(ii) A statement (including record ci-
tation) where the matters of fact or
law raised in the petition for review
were previously raised before the pre-
siding officer and, if they were not,
why they could not have been raised;

(iii) A concise statement why in the
petitioner’s view the decision or action
is erroneous; and

(iv) A concise statement why Com-
mission review should be exercised.

(3) Any other party to the proceeding
may, within ten (10) days after service
of a petition for review, file an answer
supporting or opposing Commission re-
view. This answer may not be longer
than twenty-five (25) pages and should
concisely address the matters in para-
graph (b)(2) of this section to the ex-
tent appropriate. The petitioning party
may file a reply brief within five (5)
days of service of any answer. This
reply brief may not be longer than five
() pages.

(4) The petition for review may be
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations:

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different
proceeding;

(ii) A necessary legal conclusion is
without governing precedent or is a de-
parture from or contrary to established
law;

(iii) A substantial and important
question of law, policy, or discretion
has been raised;

(iv) The conduct of the proceeding in-
volved a prejudicial procedural error;
or

(v) Any other consideration which
the Commission may deem to be in the
public interest.

(5) A petition for review will not be
granted to the extent that it relies on



