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where the presiding officer by order 
finds that resolution of the contention 
necessitates resolution of: issues of ma-
terial fact relating to the occurrence of 
a past event, where the credibility of 
an eyewitness may reasonably be ex-
pected to be at issue, and/or issues of 
motive or intent of the party or eye-
witness material to the resolution of 
the contested matter, proceedings for 
initial applications for construction 
authorization for high-level radio-
active waste repository noticed under 
§§ 2.101(f)(8) or 2.105(a)(5), proceedings 
for initial applications for a license to 
receive and possess high-level radio-
active waste at a geologic repository 
operations area, and any other pro-
ceeding as ordered by the Commission. 
If there is any conflict between the 
provisions of this subpart and those set 
forth in subpart C of this part, the pro-
visions of this subpart control. 

§ 2.701 Exceptions. 

Consistent with 5 U.S.C. 554(a)(4) of 
the Administrative Procedure Act, the 
Commission may provide alternative 
procedures in adjudications to the ex-
tent that there is involved the conduct 
of military or foreign affairs functions. 

§ 2.702 Subpoenas. 

(a) On application by any party, the 
designated presiding officer or, if he or 
she is not available, the Chief Adminis-
trative Judge, or other designated offi-
cer will issue subpoenas requiring the 
attendance and testimony of witnesses 
or the production of evidence. The offi-
cer to whom application is made may 
require a showing of general relevance 
of the testimony or evidence sought, 
and may withhold the subpoena if such 
a showing is not made. However, the 
officer may not determine the admissi-
bility of evidence. 

(b) Every subpoena will bear the 
name of the Commission, the name and 
office of the issuing officer and the 
title of the hearing, and will command 
the person to whom it is directed to at-
tend and give testimony or produce 
specified documents or other things at 
a designated time and place. The sub-
poena will also advise of the quashing 
procedure provided in paragraph (f) of 
this section. 

(c) Unless the service of a subpoena is 
acknowledged on its face by the wit-
ness or is served by an officer or em-
ployee of the Commission, it must be 
served by a person who is not a party 
to the hearing and is not less than 
eighteen (18) years of age. Service of a 
subpoena must be made by delivery of 
a copy of the subpoena to the person 
named in it and tendering that person 
the fees for one day’s attendance and 
the mileage allowed by law. When the 
subpoena is issued on behalf of the 
Commission, fees and mileage need not 
be tendered and the subpoena may be 
served by registered mail. 

(d) Witnesses summoned by subpoena 
must be paid the fees and mileage paid 
to witnesses in the district courts of 
the United States by the party at 
whose instance they appear. 

(e) The person serving the subpoena 
shall make proof of service by filing 
the subpoena and affidavit or acknowl-
edgment of service with the officer be-
fore whom the witness is required to 
testify or produce evidence or with the 
Secretary. Failure to make proof of 
service does not affect the validity of 
the service. 

(f) On motion made promptly, and in 
any event at or before the time speci-
fied in the subpoena for compliance by 
the person to whom the subpoena is di-
rected, and on notice to the party at 
whose instance the subpoena was 
issued, the presiding officer or, if he is 
unavailable, the Commission may: 

(1) Quash or modify the subpoena if it 
is unreasonable or requires evidence 
not relevant to any matter in issue, or 

(2) Condition denial of the motion on 
just and reasonable terms. 

(g) On application and for good cause 
shown, the Commission will seek judi-
cial enforcement of a subpoena issued 
to a party and which has not been 
quashed. 

(h) The provisions of paragraphs (a) 
through (g) of this section are not ap-
plicable to the attendance and testi-
mony of the Commissioners or NRC 
personnel, or to the production of 
records or documents in their custody. 

§ 2.703 Examination by experts. 
(a) A party may request the presiding 

officer to permit a qualified individual 
who has scientific or technical training 
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or experience to participate on behalf 
of that party in the examination and 
cross-examination of expert witnesses. 
The presiding officer may permit the 
individual to participate on behalf of 
the party in the examination and 
cross-examination of expert witnesses, 
upon finding: 

(1) That cross-examination by that 
individual would serve the purpose of 
furthering the conduct of the pro-
ceeding; 

(2) That the individual is qualified by 
scientific or technical training or expe-
rience to contribute to the develop-
ment of an adequate decisional record 
in the proceeding by the conduct of 
such examination or cross-examina-
tion; 

(3) That the individual has read any 
written testimony on which he intends 
to examine or cross-examine and any 
documents to be used or referred to in 
the course of the examination or cross- 
examination; and 

(4) That the individual has prepared 
himself to conduct a meaningful and 
expeditious examination or cross-ex-
amination, and has submitted a cross- 
examination plan in accordance with 
§ 2.711(c). 

(b) Examination or cross-examina-
tion conducted under this section must 
be limited to areas within the expertise 
of the individual conducting the exam-
ination or cross-examination. The 
party on behalf of whom this examina-
tion or cross-examination is conducted 
and his or her attorney is responsible 
for the conduct of examination or 
cross-examination by such individuals. 

§ 2.704 Discovery—required disclo-
sures. 

(a) Initial disclosures. Except to the 
extent otherwise stipulated or directed 
by order of the presiding officer or the 
Commission, a party other than the 
NRC staff shall, without awaiting a 
discovery request, provide to other par-
ties: 

(1) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to disputed issues 
alleged with particularity in the plead-
ings, identifying the subjects of the in-
formation; and 

(2) A copy of, or a description by cat-
egory and location of, all documents, 
data compilations, and tangible things 
in the possession, custody, or control 
of the party that are relevant to dis-
puted issues alleged with particularity 
in the pleadings. When any document, 
data compilation, or other tangible 
thing that must be disclosed is publicly 
available from another source, such as 
at the NRC Web site, http:// 
www.nrc.gov, and/or the NRC Public 
Document Room, a sufficient disclo-
sure would be the location, the title 
and a page reference to the relevant 
document, data compilation, or tan-
gible thing; 

(3) Unless otherwise stipulated or di-
rected by the presiding officer, these 
disclosures must be made within forty- 
five (45) days after the issuance of a 
prehearing conference order following 
the initial prehearing conference speci-
fied in § 2.329. A party shall make its 
initial disclosures based on the infor-
mation then reasonably available to it. 
A party is not excused from making its 
disclosures because it has not fully 
completed its investigation of the case, 
because it challenges the sufficiency of 
another party’s disclosures, or because 
another party has not made its disclo-
sures. 

(b) Disclosure of expert testimony. (1) 
In addition to the disclosures required 
by paragraph (a) of this section, a 
party other than the NRC staff shall 
disclose to other parties the identity of 
any person who may be used at trial to 
present evidence under § 2.711. 

(2) Except in proceedings with pre- 
filed written testimony, or as other-
wise stipulated or directed by the pre-
siding officer, this disclosure must be 
accompanied by a written report pre-
pared and signed by the witness, con-
taining: A complete statement of all 
opinions to be expressed and the basis 
and reasons therefor; the data or other 
information considered by the witness 
in forming the opinions; any exhibits 
to be used as a summary of or support 
for the opinions; the qualifications of 
the witness, including a list of all pub-
lications authored by the witness with-
in the preceding ten years; and a list-
ing of any other cases in which the wit-
ness has testified as an expert at trial 
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