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agency is a participant in the adjudica-
tion. 

Participant means any applicant or 
intervenor participating in the adju-
dication. 

Adjudication means a formal pro-
ceeding employing procedures identical 
or similar to those required by the Ad-
ministrative Procedure Act, as codified 
in 5 U.S.C. 551, 556, and 557, to consider 
an application to export electricity. 

Reasonable prior notice means 7 days’ 
written notice stating the nature and 
purpose of the communication. 

Relevant to the merits means a com-
munication directly related to the 
merits of a specific adjudication but 
does not include general background 
discussions about an entire industry or 
communications of a general nature 
made in the course of developing agen-
cy policy for future general applica-
tion. 

§§ 205.261–205.269 [Reserved] 

§ 205.270 Off-the-record communica-
tions. 

(a) In any proceeding which is subject 
to this subpart— 

(1) No interested person shall make 
an off-the-record communication or 
knowingly cause an off-the-record com-
munication to be made to any 
decisional employee. 

(2) No decisional employee shall 
make an off-the-record communication 
or knowingly cause an off-the-record 
communication to be made to any in-
terested person. 

(3) A decisional employee who re-
ceives, makes, or knowingly causes to 
be made an oral communication pro-
hibited by this section shall prepare a 
memorandum stating the substance of 
the communication and any responses 
made to it. 

(4) With 48 hours of receiving, mak-
ing or knowingly causing to be made a 
communication prohibited by this sec-
tion, a decisional employee shall de-
liver all written off-the-record commu-
nications and all memoranda prepared 
in compliance with paragraph (a)(3) of 
this section to the Director of the Coal 
and Electricity Division, ERA, who 
will immediately place the materials 
described above in the public record as-

sociated with the adjudication, avail-
able for public inspection. 

(5) Upon receipt of a communication 
knowingly made or knowingly caused 
to be made by a participant in viola-
tion of this section, the Administrator 
or presiding officer may, to the extent 
consistent with the interests of justice 
and the applicable statutory policy, re-
quire the participant to show cause 
why his or her claim or interest in the 
adjudication should not be dismissed, 
denied, disregarded, or otherwise ad-
versely affected on account of the vio-
lation. 

(6) The prohibitions of this section 
shall apply beginning at the time an 
adjudication is noticed for hearing (or 
the person responsible for the commu-
nication acquires knowledge that it 
will be noticed), a protest is filed, or a 
petition or notice to intervene in oppo-
sition to the requested Department ac-
tion is filed, whichever occurs first. 

(b) The prohibition, cited at 18 CFR 
1.30(f), against participation in the de-
cision-making process by Department 
employees who perform investigative 
or trial functions in an adjudication, 
shall no longer be applicable to ERA. 

Subpart V—Special Procedures for 
Distribution of Refunds 

AUTHORITY: Economic Stabilization Act of 
1970, Pub. L. 92–210; Emergency Petroleum 
Allocation Act of 1973, Pub. L. 93–159, as 
amended, Pub. L. 93–511, Pub. L. 94–99, Pub. 
L. 94–133, Pub. L. 94–163, and Pub. L. 94–385, 
Federal Energy Administration Act of 1974, 
Pub. L. 93–275, as amended, Pub. L. 94–332, 
Pub. L. 94–332, Pub. L. 94–385, Pub. L. 95–70, 
Pub. L. 95–91, Energy Policy and Conserva-
tion Act, Pub. L. 94–163, as amended, Pub. L. 
94–385, Pub. L. 95–70; Department of Energy 
Organization Act, Pub. L. 95–91; E.O. 11790, 39 
FR 23185; E.O. 12009, 42 FR 46267. 

SOURCE: 44 FR 8566, Feb. 9, 1979, unless oth-
erwise noted. 

§ 205.280 Purpose and scope. 
This subpart establishes special pro-

cedures pursuant to which refunds may 
be made to injured persons in order to 
remedy the effects of a violation of the 
regulations of the Department of En-
ergy. This subpart shall be applicable 
to those situations in which the De-
partment of Energy is unable to read-
ily identify persons who are entitled to 
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refunds specified in a Remedial Order, 
a Remedial Order for Immediate Com-
pliance, an Order of Disallowance or a 
Consent Order, or to readily ascertain 
the amounts that such persons are en-
titled to receive. 

§ 205.281 Petition for implementation 
of special refund procedures. 

(a) At any time after the issuance of 
a Remedial Order (including for pur-
poses of this subpart a Remedial Order 
for Immediate Compliance and an 
Order of Disallowance), or a Consent 
Order, the Special Counsel of the De-
partment of Energy, the ERA Office of 
Enforcement, or any other enforcement 
official of the Department of Energy 
may file with the Office of Hearings 
and Appeals a Petition for the Imple-
mentation of Special Refund Proce-
dures. 

(b) The Petition shall state that the 
person filing it has been unable readily 
either to identify the persons who are 
entitled to refunds to be remitted pur-
suant to a Remedial Order or a Consent 
Order or to ascertain the amounts of 
refunds that such persons are entitled 
to receive. The Petition shall request 
that the Office of Hearings and Appeals 
institute appropriate proceedings 
under this Subpart to distribute the 
funds referred to in the enforcement 
documents. 

(c) The Petition shall contain a copy 
of each relevant enforcement docu-
ment, shall be filed in duplicate, and 
shall meet the requirements of § 205.9 of 
this part. 

§ 205.282 Evaluation of petition by the 
Office of Hearings and Appeals. 

(a) After considering the Petition, 
the Director of the Office of Hearings 
and Appeals or his designee shall issue 
a Proposed Decision and Order. The 
Proposed Decision and Order shall gen-
erally describe the nature of the par-
ticular refund proceeding and shall set 
forth the standards and procedures 
that the Office of Hearings and Appeals 
intends to apply in evaluating refund 
claims. 

(b) The Proposed Decision and Order 
shall be published in the FEDERAL REG-
ISTER together with a statement that 
any member of the public may submit 
written comments to the Office of 

Hearings and Appeals with respect to 
the matter. At least 30 days following 
publication in the FEDERAL REGISTER 
shall be provided for the submission of 
comments. 

(c) After considering the comments 
submitted, the Director of the Office of 
Hearings and Appeals or his designee 
shall issue a final Decision and Order 
which shall govern the disposition of 
the refunds. The final Decision and 
Order shall also be published in the 
FEDERAL REGISTER. 

(d) The final Decision and Order shall 
set forth the standards and procedures 
that will be used in evaluating indi-
vidual Applications for Refunds and 
distributing the refund amount. Those 
standards and procedures shall be con-
sistent with the provisions of this sub-
part. 

(e) In establishing standards and pro-
cedures for implementing refund dis-
tributions, the Office of Hearings and 
Appeals shall take into account the de-
sirability of distributing the refunds in 
an efficient, effective and equitable 
manner and resolving to the maximum 
extent practicable all outstanding 
claims. In order to do so, the standards 
for evaluation of individual claims may 
be based upon appropriate presump-
tions. 

§ 205.283 Applications for refund. 
(a) Any person entitled to a refund 

pursuant to a final Decision and Order 
issued pursuant to § 205.282 may file an 
Application for Refund. All Applica-
tions must be signed by the applicant 
and specify the DOE order to which 
they pertain. Any Application for a re-
fund in excess of $100 must be file in 
duplicate, and a copy of that Applica-
tion will be available for public inspec-
tion in the DOE Public Docket Room 
at 2000 M Street, NW., Washington, DC. 
Any applicant who believes that his 
Application contains confidential in-
formation must so indicate on the first 
page of his Application and submit two 
additional copies of his Application 
from which the information that the 
applicant claims is confidential has 
been deleted, together with a state-
ment specifying why any such informa-
tion is privileged or confidential. 

(b) The contents of an Application for 
Refund shall be specified in the final 
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