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relating to fitness for duty, or to a pro-
gram, formally reviewed and approved
by the licensee, which meets the re-
quirements of this part. Written agree-
ments between licensees and contrac-
tors or vendors for activities within
the scope of this part must be retained
for the life of the contract and will
clearly show that—

(1) The contractor or vendor is re-
sponsible to the licensee for adhering
to the licensee’s fitness-for-duty pol-
icy, or maintaining and adhering to an
effective fitness-for-duty  program;
which meets the standards of this part;
and

(2) Personnel having been denied ac-
cess or removed from activities within
the scope of this part at any nuclear
power plant for violations of a fitness-
for-duty policy will not be assigned to
work within the scope of this part
without the knowledge and consent of
the licensee.

(b) Each licensee subject to this part
shall assure that contractors whose
own fitness-for-duty programs are re-
lied on by the licensee adhere to an ef-
fective program, which meets the re-
quirements of this part, and shall con-
duct audits pursuant to §26.80 for this
purpose.

§26.24 Chemical and alcohol testing.

(a) To provide a means to deter and
detect substance abuse, the licensee
shall implement the following chem-
ical testing programs for persons sub-
ject to this part:

(1) Testing within 60 days prior to the
initial granting of unescorted access to
protected areas or assignment to ac-
tivities within the scope of this part.

(2) Unannounced drug and alcohol
tests imposed in a statistically random
and unpredictable manner so that all
persons in the population subject to
testing have an equal probability of
being selected and tested. The tests
must be administered so that a person
completing a test is immediately eligi-
ble for another unannounced test. As a
minimum, tests must be administered
on a nominal weekly frequency and at
various times during the day. Random
testing must be conducted at an annual
rate equal to at least 50 percent of the
workforce.
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(3) Testing for-cause, i.e., as soon as
possible following any observed behav-
ior indicating possible substance abuse;
after accidents involving a failure in
individual performance resulting in
personal injury, in a radiation exposure
or release of radioactivity in excess of
regulatory limits, or actual or poten-
tial substantial degradations of the
level of safety of the plant if there is
reasonable suspicion that the worker’s
behavior contributed to the event; or
after receiving credible information
that an individual is abusing drugs or
alcohol.

(4) Follow-up testing on an unan-
nounced basis to verify continued ab-
stention from the use of substances
covered under this part.

(b) Testing for drugs and alcohol, at
a minimum, must conform to the
“Guidelines for Drug and Alcohol Test-
ing Programs,” issued by the Nuclear
Regulatory Commission and appearing
in appendix A to this part, hereinafter
referred to as the NRC Guidelines. Li-
censees, at their discretion, may imple-
ment programs with more stringent
standards (e.g., lower cutoff levels,
broader panel of drugs). All require-
ments in this part still apply to per-
sons who fail a more stringent stand-
ard, but do not test positive under the
NRC Guidelines. Management actions
must be the same with the more strin-
gent standards as if the individual had
failed the NRC standards.

(c) Licensees shall test for all sub-
stances described in paragraph 2.1(a) of
the NRC Guidelines. In addition, Ili-
censees may consult with local law en-
forcement authorities, hospitals, and
drug counseling services to determine
whether other substances with abuse
potential are being used in the geo-
graphical locale of the facility and the
local workforce. When appropriate,
other substances so identified may be
added to the panel of substances for
testing. Appropriate cutoff limits must
be established by the licensee for these
substances.

(d)(1) Licensees may conduct initial
screening tests of an aliquot before for-
warding selected specimens to a lab-
oratory certified by the Department of
Health and Human Services (HHS), pro-
vided the licensee’s staff possesses the
necessary training and skills for the
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tasks assigned, the staff’s qualifica-
tions are documented, and adequate
quality controls for the testing are im-
plemented. Quality control procedures
for initial screening tests by a licens-
ee’s testing facility must include the
processing of blind performance test
specimens and the submission to the
HHS-certified laboratory of a sampling
of specimens initially tested as nega-
tive. Except for the purposes discussed
below, access to the results of prelimi-
nary tests must be limited to the li-
censee’s testing staff, the Medical Re-
view Officer (MRO), the Fitness-for-
Duty Program Manager, and the em-
ployee assistance program staff, when
appropriate.

(2) No individual may be removed or
temporarily suspended from unescorted
access or be subjected to other admin-
istrative action based solely on an
unconfirmed positive result from any
drug test, other than for marijuana
(THC) or cocaine, unless other evidence
indicates that the individual is im-
paired or might otherwise pose a safety
hazard. With respect to onsite initial
screening tests for marijuana (THC)
and cocaine, licensee management may
be informed and licensees may tempo-
rarily suspend individuals from
unescorted access or from normal du-
ties or take lesser administrative ac-
tions against the individual based on
an unconfirmed presumptive positive
result provided the licensee complies
with the following conditions:

(i) For the drug for which action will
be taken, at least 85 percent of the
specimens which were determined to be
presumptively positive as a result of
preliminary onsite screening tests dur-
ing the last 6-month data reporting pe-
riod submitted to the Commission
under §26.71(d) were subsequently re-
ported as positive by the HHS-certified
laboratory as the result of a GC/MS
confirmatory test.

(ii) There is no loss of compensation
or benefits to the tested person during
the period of temporary administrative
action.

(iii) Immediately upon receipt of a
negative report from the HHS-certified
laboratory, any matter which could
link the individual to a temporary sus-
pension is eliminated from the tested
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individual’s personnel record or other
records.

(iv) No disclosure of the temporary
removal or suspension of, or other ad-
ministrative action against, an indi-
vidual whose test is not subsequently
confirmed as positive by the MRO may
be made in response to a suitable in-
quiry conducted under the provisions
of §26.27(a), a background investigation
conducted under the provisions of
§73.56, or to any other inquiry or inves-
tigation. For the purpose of assuring
that no records have been retained, ac-
cess to the system of files and records
must be provided to licensee personnel
conducting appeal reviews, inquiries
into an allegation, or audits under the
provisions of §26.80, or to an NRC in-
spector or other Federal officials. The
tested individual must be provided a
statement that the records in para-
graph (d)(2)(iii) of this section have not
been retained and must be informed in
writing that the temporary removal or
suspension or other administrative ac-
tion that was taken will not be dis-
closed, and need not be disclosed by the
individual, in response to requests for
information concerning removals, sus-
pensions, administrative actions or his-
tory of substance abuse.

(e) The Medical Review Officer’s re-
view of the test results must be com-
pleted and licensee management noti-
fied within 10 days of the initial pre-
sumptive positive screening test.

(f) All testing of specimens for urine
drug testing, except onsite testing
under paragraph (d) above, must be
performed in a laboratory certified by
the U.S. Department of Health and
Human Services for that purpose con-
sistent with its standards and proce-
dures for certification. Except for sus-
pect specimens submitted for special
processing (Section 2.7(d) of appendix
A), all specimens sent to certified lab-
oratories shall be subject to initial
screening by the laboratory and all
specimens screened as presumptively
positive shall be subject to confirma-
tion testing by the laboratory. Licens-
ees shall submit blind performance test
specimens to certified laboratories in
accordance with the NRC Guidelines
(appendix A).

(g) Tests for alcohol must be admin-
istered by breath analysis using breath
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alcohol analyses devices meeting evi-
dential standards described in section
2.7(0)(3) of appendix A. A breath alco-
hol content indicating a blood alcohol
concentration of 0.04 percent or greater
must be a positive test result. The con-
firmatory test for alcohol shall be done
with another breath measurement in-
strument. Should the person demand
further confirmation, the test must be
a gas chromatography analysis of
blood.

[64 FR 24494, June 7, 1989, as amended at 56
FR 41926, Aug. 26, 1991; 58 FR 31469, June 3,
1993; 59 FR 507, Jan. 5, 1994]

§26.25 Employee assistance programs
(EAP).

Each licensee subject to this part
shall maintain an employee assistance
program to strengthen fitness-for-duty
programs by offering assessment,
short-term counseling, referral serv-
ices, and treatment monitoring to em-
ployees with problems that could ad-
versely affect the performance of ac-
tivities within the scope of this part.
Employee assistance programs should
be designed to achieve early interven-
tion and provide for confidential assist-
ance. The employee assistance program
staff shall inform licensee management
when a determination has been made
that any individual’s condition con-
stitutes a hazard to himself or herself
or others (including those who have
self-referred).

§26.27 Management actions and sanc-
tions to be imposed.

(a)(1) The licensee shall obtain a
written statement from the individual
as to whether activities within the
scope of this part were ever denied the
individual before the initial—

(i) Granting of unescorted access to a
nuclear power plant protected area;

(ii) Granting of unescorted access by
a formula quantity SSNM licensee to
Category IA Material;

(iii) Assignment to create or the ini-
tial granting of access to safeguards of
procedures for SSNM;

(iv) Assignment to measure Category
IA Material;

(v) Assignment to transport or escort
Category IA Material;

(vi) Assignment to guard Category IA
Material; or
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(vii) Assignment to activities within
the scope of this part to any person.

(2) The licensee, as applicable, shall
complete a suitable inquiry on a best-
efforts basis to determine if that per-
son was, in the past—

(i) Tested positive for drugs or use of
alcohol that resulted in on-duty im-
pairment;

(i1) Subject to a plan for treating sub-
stance abuse (except for self-referral
for treatment);

(iii) Removed from activities within
the scope of this part;

(iv) Denied unescorted access at any
other nuclear power plant;

(v) Denied unescorted access to
SSNM;

(vi) Removed from responsibilities to
create or have access to safeguards
records or procedures for SSNM;

(vii) Removed from responsibilities
to measure SSNM;

(viii) Removed from the responsibil-
ities of transporting or escorting
SSNM; or

(ix) Removed from the responsibil-
ities of guarding SSNM at any other fa-
cility in accordance with a fitness-for-
duty policy.

(3) If a record of the type described in
paragraph (a)(2) of this section is estab-
lished, the new assignment to activi-
ties within the scope of this part or
granting of unescorted access must be
based upon a management and medical
determination of fitness for duty and
the establishment of an appropriate
follow-up testing program, provided
the restrictions of paragraph (b) of this
section are observed. To meet this re-
quirement, the identity of persons de-
nied unescorted access or removed
under the provisions of this part and
the circumstances for the denial or re-
moval, including test results, will be
made available in response to a licens-
ee’s, contractor’s or vendor’s inquiry
supported by a signed release from the
individual.

(4) Failure to list reasons for removal
or revocation of unescorted access is
sufficient cause for denial of
unescorted access. Temporary access
provisions are not affected by this part
if the prospective worker passes a
chemical test conducted according to
the requirements of §26.24(a)(1).
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