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this part, if the application for the con-
struction permit, operating license, or 
combined license references an early 
site permit, the Commission shall treat 
as resolved those matters resolved in 
the proceeding on the application for 
issuance or renewal of the early site 
permit, unless a contention is admitted 
that a reactor does not fit within one 
or more of the site parameters included 
in the site permit, or a petition is filed 
which alleges either that the site is not 
in compliance with the terms of the 
early site permit, or that the terms 
and conditions of the early site permit 
should be modified. 

(i) A contention that a reactor does 
not fit within one or more of the site 
parameters included in the site permit 
may be litigated in the same manner as 
other issues material to the pro-
ceeding. 

(ii) A petition alleging that the site 
is not in compliance with the terms of 
the early site permit must include, or 
clearly reference, official NRC docu-
ments, documents prepared by or for 
the permit holder, or evidence admis-
sible in a proceeding under subpart C of 
10 CFR part 2, which show, prima facie, 
that the acceptance criteria have not 
been met. The permit holder and NRC 
staff may file answers to the petition 
within the time specified in 10 CFR 
2.323 for answers to motions by parties 
and staff. If the Commission, in its 
judgment, decides, on the basis of the 
petitions and any answers thereto, that 
the petition meets the requirements of 
this paragraph, that the issues are not 
exempt from adjudication under 5 
U.S.C. 554(a)(3), that genuine issues of 
material fact are raised, and that set-
tlement or other informal resolution of 
the issues is not possible, then the gen-
uine issues of material fact raised by 
the petition must be resolved in ac-
cordance with the provisions in 5 
U.S.C. 554, 556, and 557 which are appli-
cable to determining applications for 
initial licenses. 

(iii) A petition which alleges that the 
terms and conditions of the early site 
permit should be modified will be proc-
essed in accord with 10 CFR 2.206. Be-
fore construction commences, the 
Commission shall consider the petition 
and determine whether any immediate 
action is required. If the petition is 

granted, then an appropriate order will 
be issued. Construction under the con-
struction permit or combined license 
will not be affected by the granting of 
the petition unless the order is made 
immediately effective. 

(iv) Prior to construction, the Com-
mission shall find that the terms of the 
early site permit have been met. 

(b) An applicant for a construction 
permit, operating license, or combined 
license who has filed an application 
referencing an early site permit issued 
under this subpart may include in the 
application a request for a variance 
from one or more elements of the per-
mit. In determining whether to grant 
the variance, the Commission shall 
apply the same technically relevant 
criteria as were applicable to the appli-
cation for the original or renewed site 
permit. Issuance of the variance must 
be subject to litigation during the con-
struction permit, operating license, or 
combined license proceeding in the 
same manner as other issues material 
to those proceedings. 

[54 FR 15386, Apr. 18, 1989, as amended at 69 
FR 2277, Jan. 14, 2004] 

Subpart B—Standard Design 
Certifications 

§ 52.41 Scope of subpart. 
This subpart set out the require-

ments and procedures applicable to 
Commission issuance of rules granting 
standard design certification for nu-
clear power facilities separate from the 
filing of an application for a construc-
tion permit or combined license for 
such facility. 

§ 52.43 Relationship to appendices M, 
N, and O of this part. 

(a) Appendix M to this part governs 
the issuance of licenses to manufacture 
nuclear power reactors to be installed 
and operated at sites not identified in 
the manufacturing license application. 
Appendix N governs licenses to con-
struct and operate nuclear power reac-
tors of duplicate design at multiple 
sites. These appendices may be used 
independently of the provisions in this 
subpart unless the applicant also wish-
es to use a certified standard design ap-
proved under this subpart. 
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