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standard provision as set forth in 10
CFR 600.325(b) or (c), or 10 CFR 600.136,
as applicable.

(2) The recipient, then less restrictive
patent requirements may be appro-
priate, which would make the TIA an
assistance transaction other than a co-
operative agreement. The contracting
officer normally would, with the con-
currence of intellectual property coun-
sel, allow the recipient to retain title
to subject inventions without going
through the process of obtaining a pat-
ent waiver as required by 10 CFR 784.
For example, with the concurrence of
intellectual property counsel, the con-
tracting officer also could eliminate or
modify the nonexclusive paid-up 1li-
cense for practice by or on behalf of the
Government to allow the recipient to
benefit more directly from its invest-
ments.

§603.865 March-in rights.

A TIA’s patent rights provision
should include the Bayh-Dole march-in
rights set out in paragraph (j) of the
Patent Rights (Small Business Firms
and Nonprofit Organization) provision
in Appendix A to subpart D of 10 CFR
600, or an equivalent clause, concerning
actions that the Government may take
to obtain the right to use subject in-
ventions, if the recipient fails to take
effective steps to achieve practical ap-
plication of the subject inventions
within a reasonable time. The march-in
provision may be modified to best meet
the needs of the program. However,
only infrequently should the march-in
provision be entirely removed (e.g., if a
recipient is providing most of the fund-
ing for a RD&D project, with the Gov-
ernment providing a much smaller
share).

§603.870 Marking of documents re-
lated to inventions.

To protect the recipient’s interest in
inventions, the TIA should require the
recipient to mark documents dis-
closing inventions it desires to protect
by obtaining a patent. The recipient
should mark the documents with a leg-
end identifying them as intellectual
property subject to public release or
public disclosure restrictions, as pro-
vided in 35 U.S.C. 205.
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§603.875 Foreign access to technology
and U.S. competitiveness provi-
sions.

(a) Consistent with the objective of
enhancing national security and
United States competitiveness by in-
creasing the public’s reliance on the
United States commercial technology,
the contracting officer must include
provisions in a TIA that addresses for-
eign access to technology developed
under the TIA.

(b) A provision must provide, as a
minimum, that any transfer of the
technology must be consistent with the
U.S. export laws, regulations and the
Department of Commerce Export Regu-
lation at Chapter VII, Subchapter C,
Title 15 of the CFR (15 CFR parts 730
through 774), as applicable.

(c) A provision should also provide
that any products embodying, or pro-
duced through the use of, any created
intellectual property, will be manufac-
tured substantially in the United
States, and that any transfer of the
right to use or sell the products must,
unless the Government grants a waiv-
er, require that the products will be
manufactured substantially in the
United States. In individual cases, the
contracting officer, with the approval
of the program official and intellectual
property counsel, may waive or modify
the requirement of substantial manu-
facture in the United States at the
time of award, or subsequent thereto,
upon a showing by the recipient that:

(1) Alternative benefits are being se-
cured for the United States taxpayer
(e.g., increased domestic jobs notwith-
standing foreign manufacture);

(2) Reasonable but unsuccessful ef-
forts have been made to transfer the
technology under similar terms to
those likely to manufacture substan-
tially in the United States; or

(3) Under the circumstances domestic
manufacture is not commercially fea-
sible.

FINANCIAL AND PROGRAMMATIC
REPORTING

§603.880 Reports requirements.

A TIA must include requirements
that, as a minimum, provide for peri-
odic reports addressing program per-
formance and, if it is an expenditure-
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based award, business/financial status.
The contracting officer must require
submission of the reports at least an-
nually, and may require submission as
frequently as quarterly (this does not
preclude a recipient from electing to
submit more frequently than quarterly
the financial information that is re-
quired to process payment requests if
the award is an expenditure-based TIA
that uses reimbursement or advance
payments under §603.810(a)). The re-
quirements for the content of the re-
ports are as follows:

(1) The program portions of the re-
ports must address progress toward
achieving performance goals and mile-
stones, including current issues, prob-
lems, or developments.

(2) The business/financial portions of
the reports, applicable only to expendi-
ture-based awards, must provide sum-
marized details on the status of re-
sources (federal funds and non-federal
cost sharing), including an accounting
of expenditures for the period covered
by the report. The report should com-
pare the resource status with any pay-
ment and expenditure schedules or
plans provided in the original award;
explain any major deviations from
those schedules; and discuss actions
that will be taken to address the devi-
ations. The contracting officer may re-
quire a recipient to separately identify
in these reports the expenditures for
each participant in a consortium and
for each programmatic milestone or
task, if the contracting officer, after
consulting with the program official,
judges that those additional details are
needed for good stewardship.

§603.885 Updated program plans and
budgets.

In addition to reports on progress to
date, a TIA may include a provision re-
quiring the recipient to annually pre-
pare an updated technical plan for fu-
ture conduct of the research effort and
a revised budget if there is a signifi-
cant change from the initial budget.

§603.890 Final performance report.

A TIA must require a final perform-
ance report that addresses all major
accomplishments under the TIA.

§603.905

§603.895 Protection of information in
programmatic reports.

If a TIA is awarded under the author-
ity of 42 U.S.C. 7256(g) (i.e., it is a type
of assistance transaction ‘‘other than”
a contract, grant or a cooperative
agreement), the contracting officer
may inform a participant that the
award is covered by a special protected
data statute, which provides for the
protection from public disclosure, for a
period of up to 5 years after the date on
which the information is developed,
any information developed pursuant to
this transaction that would be trade
secret, or commercial or financial in-
formation that is privileged or con-
fidential, if the information had been
obtained from a non-Federal party.

§603.900 Receipt of final performance
report.

If a final report is required, the TIA
should make receipt of the report a
condition for final payment. If the pay-
ments are based on payable milestones,
the submission and acceptance of the
final report by the Government rep-
resentative will be incorporated as an
event that is a prerequisite for one of
the payable milestones.

RECORDS RETENTION AND ACCESS
REQUIREMENTS

§603.905
ments.

Record retention require-
A TIA must require participants to
keep records related to the TIA (for
which the agreement provides Govern-
ment access under §603.910) for a period
of three years after submission of the
final financial status report for an ex-
penditure-based TIA or final program
performance report for a fixed-support
TTIA, with the following exceptions:

(a) The participant must keep
records longer than three years after
submission of the final financial status
report if the records relate to an audit,
claim, or dispute that begins but does
not reach its conclusion within the 3-
year period. In that case, the partici-
pant must keep the records until the
matter is resolved and final action
taken.

(b) Records for any real property or
equipment acquired with project funds
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