§719.41

§719.41 What information must be for-
warded to the General Counsel’s Of-
fice concerning contractor submis-
sions to Department counsel under
this part?

Department counsel must submit
through the General Counsel reporting
system, the approved costs and status
updates for all matters involving re-
tained counsel, including but not lim-
ited to contractor litigation. The re-
ports are to be received by the 15th day
of the month following the end of each
quarter of the fiscal year.

§719.42 What types of field actions
must be coordinated with Head-
quarters?

(a) Requests from contractors for ex-
ception from this entire part must be
coordinated with Headquarters.

(b) Requests from contractors for ap-
proval to initiate or defend litigation,
or to appeal from adverse decisions,
where legal issues of first impression,
sensitive issues, issues of significance
to the Department nationwide or issues
of broad applicability to the Govern-
ment that might adversely impact its
operations are involved must be coordi-
nated by Department counsel with the
Deputy General Counsel for Litigation
or his/her designee.

(c) Department field counsel must in-
form the General Counsel of any sig-
nificant matter, as defined in this part,
and must coordinate any action involv-
ing a significant matter with the Gen-
eral Counsel, or his/her designee, as di-
rected by the General Counsel or his/
her designee.
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Attachment—Contractor Litigation and
Legal Costs, Model Bill Certification and
Format

Management and Administration of Outside
Legal Services

This guidance is intended to assist con-
tractors and the Department’s contracting
officers and counsel in managing the costs of
outside legal services. This guidance is also
intended to assist retained legal counsel who
provide services to the Department or to the
Department’s contractors.

1.0 Initiation of Litigation

(A) The Insurance—Litigation and Claims
clause (48 CFR (DEAR) 970.5228-1) in the De-
partment’s facility management contracts
provides that the contractor may not ini-
tiate litigation, including appeals from ad-
verse decisions, without the prior authoriza-
tion or approval of Department counsel act-
ing in his/her capacity as the Department’s
contracting officer representative. The fol-
lowing are the minimum informational re-
quirements for requests for authorization or
approval under that clause:

(1) Identification of the proposed parties;

(2) The nature of the proposed action;

(3) Relief sought;

(4) Venue;

(5) Proposed representation and reason for
selection;

(6) An analysis of the issues and the likeli-
hood of success, and any time limitation as-
sociated with the requested approval;

(7) The estimated costs associated with the
proposed action, including whether outside
counsel has agreed to a contingent fee ar-
rangement;

(8) Whether, for any reason, the contractor
will assume any part of the costs of the ac-
tion;

(9) A description of any attempts to resolve
the issues that would be the subject of the
litigation, such as through mediation or
other means of alternative dispute resolu-
tion; and

(10) A discussion of why initiating litiga-
tion would prove beneficial to the contractor
and to the Government.

(B) Department counsel should advise the
contracting officer concerning each request
and must provide assistance to the con-
tracting officer in communicating the De-
partment’s decision to the contractor.

2.0 Defense of Litigation

(A) In accordance with the Insurance-Liti-
gation and Claims clause, the contractor
must immediately notify Department coun-
sel, acting in his/her capacity as contracting
officer representative, of the initiation of
litigation against the contractor. Depart-
ment counsel will advise the contractor as
to:
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(1) Whether the defense of the litigation
will be either approved or disapproved or ap-
proval deferred and any conditions to which
approval is subject;

(2) Whether the contractor must authorize
the Government to defend the action;

(3) Whether the Government will take
charge of the action; or

(4) Whether the Government must receive
an assignment of the contractor’s rights.

(B) When defensive litigation is approved
at a later stage or at the conclusion of the
matter, reimbursement can be made for only
those expenses which would have been reim-
bursable as allowable costs if the Depart-
ment had originally approved the defense of
the litigation.

2.1 Disapproval of Defensive Litigation

If the Department disapproves in advance
the costs of defense of the litigation, the
contractor will be notified of the disapproval
and that contract funds may not be used to
fund the defense of the litigation. The con-
tractor will also be informed if the Depart-
ment changes its position. Contractor com-
pliance with these policies and procedures
does not itself obligate the Department to
reimburse litigation costs or judgment costs
when Departmental approval of the litiga-
tion cost has been denied or deferred.

3.0 Notice to the Department of Significant
Matters and Litigation

The contractor’s procedures under its
Legal Management Plan should include pro-
visions for earliest possible notification to
the Department of the likely initiation of
any ‘‘significant matters’ involving class ac-
tions, radiation or toxic substance exposure,
problems concerning the safeguarding of
classified information, and any other mat-
ters involving issues which the contractor
has reason to believe are of general impor-
tance to the Department or the government
as a whole.

4.0 Alternative Dispute Resolution

Contractors are expected to evaluate all
matters for appropriate alternative dispute
resolution (ADR) at various stages of an
issue in dispute, e.g., before a case is filed,
pre-discovery, after initial discovery and
pre-trial. This evaluation should be done in
coordination with the Department’s ADR li-
aison if one has been established or ap-
pointed or the Department counsel if an
ADR liaison has not been appointed. Con-
tractors, contractor counsel, and Depart-
ment counsel are also encouraged to consult
with the Department’s Director of the Office
of Dispute Resolution. The Department an-
ticipates that mediation will be the principal
and most common method of alternative dis-
pute resolution. In exceptional cir-
cumstances, arbitration may be appropriate.
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However, agreement to arbitrate should gen-
erally be consistent with the Administrative
Dispute Resolution Act (incorporated in part
at b U.S.C. 571, et seq.) and Department guid-
ance issued under that Act. When a decision
to arbitrate is made, a statement fixing the
maximum award amount should be agreed to
in advance by the participants.

5.0 Cost Allowability Issues

A determination of cost reasonableness
may depend on a variety of considerations
and circumstances. In accordance with 48
CFR (FAR) 31.201-3, no presumption of rea-
sonableness is attached to the incurrence of
costs by a contractor. 10 CFR part 719 and
this Appendix provide contractors guidelines
for incurring legal costs to which adherence
should result in a determination of allow-
ability if the cost is otherwise allowable
under the contract.

5.1 Underlying Cause for Incurrence of Costs

(A) While 10 CFR part 719 provides proce-
dures for incurring legal costs, the deter-
mination of the reason for the incurrence of
the legal costs, e.g., liability, fault or avoid-
ability, is a separate determination. This
latter determination may involve, for exam-
ple, a possible finding of willful misconduct
or lack of good faith by contractor manage-
ment in the case of third party liability, or
a finding of violation of a statute or regula-
tion by the contractor in a governmental
proceeding. The reason for the contractor in-
curring costs may be determinative of the al-
lowability of the contractor’s legal costs.
For example, legal costs incurred by a con-
tractor in defending actions brought by gov-
ernmental agency may be covered by the
Major Fraud Act, 41 U.S.C. 256(k), imple-
mented as a cost principle at 48 CFR (FAR)
31.205-47. In such cases, the statute may re-
strict the Department’s authority to reim-
burse legal costs incurred by the contractor
regardless of the outcome of the action.

(B) In some cases, the final determination
of allowability of legal costs cannot be made
until a matter is fully resolved. This is par-
ticularly true in the case of legal defense
costs covered by the restrictions in the
Major Fraud Act and is also a common prob-
lem in cases covered by various whistle-
blower statutes and regulations. In certain
circumstances, contract and cost principle
language may permit conditional reimburse-
ment of costs pending the outcome of the
legal matter. Whether the Department
makes conditional reimbursements or with-
holds any payment pending the outcome,
legal costs ultimately reimbursed by the De-
partment must satisfy the standards of cost
reasonableness.
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5.2 Fees and Other Charges

(A) Requests by retained legal counsel that
are not in a direct contract with the Depart-
ment for fee increases should be sent in writ-
ing to the contractor, who should review the
request for reasonableness. If the contractor
determines the request is reasonable, the
contractor should seek approval for the re-
quest from Department counsel and the con-
tracting officer before it authorizes any in-
crease. Contractors should attempt to lock
in rates for partners, associates and para-
legals for at least a two-year period.

(B) Costs listed in 10 CFR 719.33(c) are usu-
ally incorporated into the rate or fee struc-
ture. Consultants or experts hired by re-
tained legal counsel who do not include any
overhead or similar charges, such as com-
puter time, in their base rate, must have
those charges approved in advance by De-
partment counsel and the contracting offi-
cer. Time charged by law students should be
scrutinized for its efficiency and have prior
authorization.

(C) Travel time may be reimbursed at a
full rate for the portion of time during which
retained legal counsel actually performs
work for which it was retained; any remain-
ing travel time during normal working hours
shall be reimbursed at 50 percent, except
that in no event is travel time for time dur-
ing which work was performed for other cli-
ents reimbursable. Also, for long distance
travel that could be completed by various
methods of transportation, i.e., car, train, or
plane, only the charge for the overall fastest
travel time will be considered reasonable.

(D) For costs associated with the creation
and use of computerized databases, contrac-
tors and retained legal counsel must ensure
that the creation and use of computerized
databases is necessary and cost-effective. Po-
tential use of databases originally created by
the Department or its contractors for other
purposes, but that can be used to assist a
contractor or retained legal counsel in con-
nection with a particular matter, should be
considered and be coordinated with Depart-
ment counsel.

6.0 Role of Department Counsel as the
Contracting Officer’s Representative

(A) An attorney from the field office or
from Headquarters will be appointed a con-
tracting officer’s representative by the cog-
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nizant contracting officer. A contracting of-
ficer may designate other Government per-
sonnel to act as authorized representatives
for functions not involving a change in the
scope, price, terms or conditions of the con-
tract. This designation is made in writing
and contains specific instructions regarding
the extent to which the representatives may
take action for the contracting officer, and
prohibits the representative from signing
contractual documents. The contracting offi-
cer is the only person authorized to approve
changes in any of the requirements under
the contract.

(B) Additional discussion of the authority
and limitation of contracting officers can be
found at 48 CFR (FAR) 1.602-1, and for con-
tracting officer’s representatives at 48 CFR
(DEAR) 942.270-1. The clause, Technical Di-
rection, 48 CFR (DEAR) 952.242-70, also dis-
cusses the responsibilities and limitations of
a contracting officer’s representative.

7.0 Future Amendments to Guidance

The Office of the General Counsel may by
memorandum provide additional guidance to
contractors. These memoranda will serve as
guidance for ‘‘safe harbor’ practices for con-
tractors procuring outside legal services.

ATTACHMENT—CONTRACTOR LITIGATION AND
LEGAL COSTS, MODEL BILL CERTIFICATION
AND FORMAT

1. Certification

Bills or invoices should contain a certifi-
cation signed by a representative of the re-
tained legal counsel to the effect that:

‘“Under penalty of law, [the representative]
acknowledges the expectation that the bill
will be paid by the contractor and that the
contractor will be reimbursed by the Federal
Government through the U.S. Department of
Energy, and, based on personal knowledge
and a good faith belief, certifies that the bill
is truthful and accurate, and that the serv-
ices and charges set forth herein comply
with the terms of engagement and the poli-
cies set forth in the Department of Energy’s
regulation and guidance on contractor legal
management requirements, and that the
costs and charges set forth herein are nec-
essary.”’

2. Model Bill Format

|—FOR FEES
- Name or
. Description of Mt . Amount
Date of service service |2{'t[|:rlﬁe(;f Approved rate | Time charged (rate x time)

(See Note 1 to this table).
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§725.3

Il—FOR DISBURSEMENTS

Date ‘

Description of disbursement

Amount

(See Note 2 to this table).

NOTE 1—DESCRIPTION OF SERVICE: All fees
must be itemized and described in sufficient
detail and specificity to reflect the purpose
and nature of the work performed (e.g., sub-
ject matter researched or discussed; names
of participants of calls/meetings; type of doc-
uments reviewed).

NOTE 2—DESCRIPTION OF DISBURSEMENT:
Description should be in sufficient detail to
determine that the disbursement expense
was in accordance with all applicable De-
partment policies on reimbursement of con-
tractor legal costs and the terms of engage-
ment between the contractor and the re-
tained legal counsel. The date the expense
was incurred or disbursed should be listed
rather than the date the expense was proc-
essed. The following should be itemized: copy
charge (i.e., number of pages times a max-
imum of 10 cents per page); fax charges (date,
phone number and actual amount); overnight
delivery (date and amount); electronic re-
search (date and amount); extraordinary
postage (i.e., bulk or certified mail); court
reporters; expert witness fees; filing fees;
outside copying or binding charges; tem-
porary help (assuming prior approval).

NOTE 3—RECEIPTS: Receipts for all ex-
penses equal to or above $75 must be at-
tached.

PART 725—PERMITS FOR ACCESS
TO RESTRICTED DATA

GENERAL PROVISIONS

Sec.
725.1
725.2
725.3
725.4
725.5
725.6
725.7

Purpose.

Applicability.

Definitions.

Interpretations.

Communications.

Categories of available information.
Specific waivers.

APPLICATIONS

725.11
725.12
725.13

Applications.

Noneligibility.

Additional information.

725.14 Public inspection of applications.

725.15 Requirements for approval of applica-
tions.

PERMITS

725.21
725.22
725.23
725.24
725.25

Issuance.

Scope of permit.

Terms and conditions of access.
Administration.

Term and renewal.

725.26 Assignment.

725.27 Amendment.

725.28 Administrator action on application
to renew or amend.

725.29 Suspension, revocation and termi-
nation of permits.

725.30 Exceptions and additional require-
ments.

725.31 Violations.

APPENDIX A TO PART 725—CATEGORIES OF RE-
STRICTED DATA AVAILABLE

APPENDIX B TO PART 725—DOE’S OPERATIONS
OFFICES AND GEOGRAPHICAL AREAS OF RE-
SPONSIBILITIES

AUTHORITY: Sec. 161 of the Atomic Energy
Act, as amended, 68 Stat. 943, 42 U.S.C. 2201.

SOURCE: 41 FR 56778, Dec. 30, 1976, unless
otherwise noted.

EDITORIAL NOTE: Regulations in this part
are affected by a document published at 44
FR 37938, June 29, 1979. See the redesignation
table appearing in the Finding Aids section
of this volume.

GENERAL PROVISIONS

§725.1 Purpose.

This part establishes procedures and
standards for the issuance of an Access
Permit to any person subject to this
part who requires access to Restricted
Data applicable to civil uses of atomic
energy for use in his business, trade or
profession; provides for the amend-
ment, renewal, suspension, termination
and revocation of an Access Permit;
and specifies the terms and conditions
under which the Administrator will
issue the Permit.

§725.2 Applicability.

The regulations in this part apply to
any person within or under the juris-
diction of the United States who de-
sires access to Restricted Data for use
in his business, profession or trade.

§725.3 Definitions.

As used in this part:

(a) Access Permit means a permit,
issued by the Administrator author-
izing access by the named permittee to
Restricted Data applicable to civil uses
of atomic energy in accordance with

397



